^ 


S.  Hrg.  103-1072 

THE  EFTECT  OF  THE  EEOC'S  PROPOSED 
GUIDEUNES  ON  REUGION  IN  THE  WORKPUCE 

y  4.  J  89/2:  S.  HRS.  103-1072 

The  Effect  of  the  EEDC's  Proposed  9...    RING 

BEFORE  THE 

SUBCOMxMITTEE  ON 
COURTS  AND  ADMINISTRATOR  PRACTICE 

OF  THE 

COMMITTEE  ON  THE  JUDICIAEY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

SECOND  SESSION 
ON 

A  HEAKING  TO  REVIEW  EEOC'S  PROPOSED  GUIDELINES  ON  RELIGION 

IN  THE  WORKPLACE 


JUNE  9,  1994 

Serial  No.  J-103-58 

Printed  for  the  use  of  the  Committee  on  the  Judiciary 

% 

lAi           '<^'       '■ 

J^  tin                              C^ 

Lv^                                 ^ 

■-, 

'■'-. 

U.S.   GOVERNMENT  PRINTING  OFFICE 

21-791  CC                                            WASHINGTON  :  1996 

For  sale  by  the  U.S.  Government  Printing  Office 

Sup)erintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052203-X 


S.  Hrg.  103-1072 

THE  EFFECT  OF  THE  EEOC'S  PROPOSED 
GUIDELINES  ON  REUGION  IN  THE  WORKPLACE 


Y  4.  J  89/2:  S.  HRG.  103-1072 


The  Effect  of  the  EEDC's  Proposed  6. . .    RING 

BEFORE  THE 

SUBCOMMITTEE  ON 
COURTS  AND  ADMINISTRATR^  PRACTICE 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

SECOND  SESSION 

ON 

A  HEARING  TO  REVIEW  EEOC'S  PROPOSED  GUIDELINES  ON  RELIGION 

IN  THE  WORKPLACE 


JUNE  9,  1994 


Serial  No.  J-103-58 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


^ 
V 


^<f 


U.S.   GOVERNMENT  PRINTING  OFFICE 
21-791  CC  WASHINGTON  :  1996 

For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052203-X 


COMMITTEE  ON  THE  JUDICIARY 

JOSEPH  R.  BIDEN,  Jr.,  Delaware,  Chairman 

EDWARD  M.  KENNEDY,  Massachusetts  ORRIN  G.  HATCH,  Utah 

HOWARD  M.  METZENBAUM,  Ohio  STROM  THURMOND,  South  Carolina 

DENNIS  DeCONCINI,  Arizona  ALAN  K.  SIMPSON,  Wyoming 

PATRICK  J.  LEAHY,  Vermont  CHARLES  E.  GRASSLEY,  Iowa 

HOWELL  HEFLIN,  Alabama  ARLEN  SPECTER,  Pennsylvania 

PAUL  SIMON,  Illinois  HANK  BROWN,  Colorado 

HERBERT  KOHL,  Wisconsin  WILLIAM  S.  COHEN,  Maine 

DLANNE  FEINSTEIN,  CaUfomia  LARRY  PRESSLER,  South  Dakota 
CAROL  MOSELEY-BRAUN,  IlUnois 

Cynthia  C.  Hogan,  Chief  Counsel 

CATHERihfE  M.  Russell,  Staff  Director 

Mark  R.  Disler,  Minority  Staff  Director 

Sharon  Prost,  Minority  Chief  Counsel 


Subcommittee  on  Courts  and  Administrative  Practice 

HOWELL  HEFLIN,  Alabama,  Chairman 
HOWARD  M.  METZENBAUM,  Ohio  CHARLES  E.  GRASSLEY,  Iowa 

HERBERT  KOHL,  Wisconsin  STROM  THURMOND,  South  Carolina 

CAROL  MOSELEY-BRAUN,  Illinois  WILLIAM  S.  COHEN,  Maine 

Winston  Lett,  Chief  Counsel 
Darrin  Foster,  Minority  Chief  Counsel 

(II) 


CONTENTS 


STATEMENTS  OF  COMMITTEE  MEMBERS 

Page 

Heflin,  Hon.  Howell,  U.S.  Senator  from  the  State  of  Alabama 1 

Grassley,  Hon.  Charles  E.,  U.S.  Senator  from  the  State  of  Iowa  2 

Hatch,  Hon.  Orrin  G.,  U.S.  Senator  from  the  State  of  Utah 9 

Brown,  Hon.  Hank,  U.S.  Senator  from  the  State  of  Colorado  11 

Metzenbaum,  Hon.  Howard  M.,  U.S.  Senator  from  the  State  Ohio  12 

CHRONOLOGICAL  LIST  OF  WITNESSES 

Panel  consisting  of  Douglas  Gallegos,  executive  director,  U.S.  Equal  Employ- 
ment Opportunity  Commission;  accompanied  by  EUzabeth  M.  Thornton, 
acting  legal  counsel,  and  Dianna  B.  Johnston,  assistant  legal  counsel,  U.S. 
Equal  Employment  Opportunity  Commission  13 

Panel  consisting  of  Dudlev  C.  Rochelle,  Spanos  and  Rochelle,  Atlanta,  GA; 
Douglas  Laycock,  and  Alice  McKean,  Young  Regents  Chair  in  Law,  Univer- 
sity of  Texas  Law  School;  Robert  S.  Peck,  legislative  counsel,  American 
Civil  Liberties  Union;  Michael  K.  Whitehead,  general  counsel.  Southern 
Baptist  Convention;  Marc  D.  Stem,  codirector,  Commission  on  Law  and 
Social  Action,  American  Jewish  Congress;  Dan  T.  Cathy,  executive  vice 
president,  Chick-fil-A,  Inc.;  and  Louis  P.  Sheldon,  chairman.  Traditional 
Values  Coalition  22 

ALPHABETICAL  LIST  AND  MATERIAL  SUBMITTED 

Cathy,  Dan  T.: 

Testimony  85 

Prepared  statement  87 

Gallegos,  Douglas:  Testimony  13 

Laycock,  Douglas: 

Testimony 37 

Prepared  statement  39 

Summary 39 

American  Atheists  press  release.  May  2,  1994  49 

Biographical  sketch  51 

McKeon,  Representative  Howard  P.: 

Testimony 4 

Prepared  statement  7 

Peck,  Robert  S.: 

Testimony 51 

Prepared  statement  53 

RocheUe,  Dudley  C: 

Testimony 22 

Prepared  statement  25 

Sheldon,  Rev.  Louis  P.:  Testimony 87 

Stem,  Marc  D.: 

Testimony 65 

Prepared  statement  67 

Whitehead,  Michael  K.: 

Testimony  58 

Prepared  statement  59 


(III) 


IV 

Page 

APPENDIX 

Questions  and  Answers 

Questions  from  Senator  Strom  Thurmond  to:  

Tonv  E.  Gallegos 101 

Du(fley  C.  Rochelle  102 

Douglas  Laycock  103 

Robert  S.  Peck 104 

Michael  K.  Whitehead 105 

Marc  D.  Stem  106 

Questions  from  Senator  Charles  E.  Grassley  to  Marc  D.  Stem  106 

Questions  from  the  Committee  on  the  Judiciary  to  Dan  Cathy  107 

Additional  Submissions  for  the  Record 

Letter  to  Senator  Howell  Heflin  from  Eagle  Forum  of  Alabama,  dated  Jun. 

13,  1994 109 

Letter  to  Greg  Butrus,  office  of  Senator  Howell  Heflin,  from  United  States 

Catholic  Conference,  dated  Jun.  17,  1994  110 

Letter  to  Douglas  A.  Gallegos,  from  United  States  Catholic  Conference,  dated 

Jun.  13,  1994  110 

Evaluation  and  legal  analysis  of  EEOC's  proposed  guidelines  prepared  by 

the  Alabama  Family  Alliance 113 

Prepared  statements  of: 

Dr.  Earl  Goode  of  the  American  Association  of  Christian  Schools,  dated 

Jun.  7,  1994  151 

Exhibit  "A":  Washington  Post  article  "Hauling  Labor  Law  Into  the 

Next  Century",  dated  Jun.  3,  1994 155 

Exhibit  "B":  Letter  to  Tony  E.  Gallegos  from  the  American  Associa- 
tion of  Christian  Schools,  dated  Jun.  6,  1994 157 

Gary  Bauer,  President  of  the  Family  Research  Council  159 

John  H.  Buchanan,  Jr.,  on  behalf  of  People  for  the  American  Way  Action 

Fund 160 

David  A.  Norcross,  general  counsel.  Republican  National  Committee  162 

John  MacGregor  and  Robert  P.  Scott  oi  Plymouth  Brethren  IV  164 

Appendix:  Various  letters  to  EEOC  175 


THE  EFFECT  OF  THE  EEOC'S  PROPOSED 
GUTOELINES  ON  RELIGION  IN  THE  WORK- 
PLACE 


THURSDAY,  JUNE  9,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Courts  and  Administrative  Practice, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:03  p.m.  in  room 
SD-226,    Dirksen    Senate   Office   Building,    Hon.    Howell    Heflin 
(chairman  of  the  subcommittee),  presiding. 

Present:  Senators  Metzenbaum,  Grassley,  Hatch  (ex  officio),  and 
Brown  (ex  officio). 

OPENING  STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Heflin.  The  hearing  will  come  to  order. 

In  my  capacity  as  chairman  of  the  Subcommittee  on  Courts  and 
Administrative  Practice,  I  have  called  this  hearing  because  I  fear 
that  the  overall  impact  of  the  proposed  EEOC  guidelines,  specifi- 
cally as  they  relate  to  religion,  will  be  to  create  a  workplace  in 
which  religious  freedom  is  stifled  and  employers  are  put  in  an  un- 
tenable position. 

This  hearing  will  center  around  arguably  the  most  sensitive 
issue  in  our  society — religion.  In  doing  this,  we  must  remember 
that  for  as  much  as  we  discuss  it  as  a  society,  religion  and  faith 
are  very  personal  issues.  In  regard  to  religion  in  the  workplace, 
this  is  even  more  delicate  because  in  today's  world  where  demands 
on  our  time  continue  to  increase,  many  Americans  are  spending 
more  and  more  time  at  work. 

I  grew  up  in  a  Methodist  parsonage  and  so  I  know  how  impor- 
tant religion  and  faith  are  to  our  country  and  how  essential  they 
are  to  our  way  of  life.  As  we  continue  to  commemorate  the  50th  an- 
niversary of  D-Day  and  the  values  protected  by  the  Allies'  victory 
in  World  War  II,  I  am  reminded  of  the  adage  that  there  are  no 
atheists  in  foxholes. 

As  someone  who  has  lived  through  some  of  the  most  difficult  and 
changing  times  in  American  history,  as  well  as  several  of  you  who 
have  done  likewise,  I  must  observe  that  the  security  and  the  result- 
ing of  cynicism  of  modem  times  has  led  too  many  to  grow  very 
complacent  in  support  of  our  morals,  values  and  institutions.  If  you 
will  look  around  us,  there  is  a  hardening  shell  of  cynicism  which 
fosters  this  modern  society's  disrespectful  attitude  toward  some  of 
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our  most  basic  institutions — schools,  families,  marriages,  and  ex- 
pressions of  faith  and  worship. 

Frankly,  I  do  not  think  that  given  this  level  of  insolence,  we  can 
afford  to  have  guidelines  which  would  lead  to  the  workplace  sup- 
pression of  what  is  a  constitutionally-protected  freedom.  From  what 
I  have  seen  and  heard,  there  is  a  consensus  on  all  sides  of  the  po- 
litical spectrum  that  these  guidelines  as  currently  worded  are  prob- 
lematic or  seriously  flawed,  at  best. 

To  be  sure,  we  all  want  to  do  whatever  is  possible  to  prevent  har- 
assment of  any  kind  in  the  workplace.  However,  we  cannot  do  this 
as  a  tradeoff  for  religious  freedom.  While  the  EEOC  probably  had 
good  intentions  in  promulgating  these  guidelines,  the  Commission 
should  take  notice  of  the  enormous  public  outcry  over  this  issue 
and  realize  that  the  constitutional  protection  of  the  free  exercise  of 
religion  requires  either  a  withdrawal  of  religion  from  the  guidelines 
or  substantial  modifications  adopted  after  a  separate  approach  to 
this  issue. 

Today,  we  will  hear  from  experts  in  labor  and  constitutional  law, 
representatives  of  religious  communities,  and  a  businessman  who 
would  be  forced  to  implement  these  guidelines  and  deal  with  them 
on  a  day-to-day  basis.  We  cannot  forget  that  these  guidelines  could 
be  a  tremendous  burden  for  employers,  who  would  be  forced  to 
make  policies  in  anticipation  of  employee  reaction  to  almost  every 
manifestation  of  religious  belief.  In  doing  so,  religious  freedom 
would  be  suppressed  by  employers,  who  would  be  forced  to  create 
a  politically  correct  workplace  simply  to  avoid  legal  problems. 

Before  we  proceed,  let  me  say  that  it  is  my  understanding  that 
the  EEOC  is  aware  of  many  of  the  problems  involved  with  these 
guidelines  and  is  working  to  clear  up  problems.  I  am  optimistic 
that  these  hearings  will  provide  an  opportunity  to  constructively 
discuss  these  problems  with  a  variety  of  perspectives.  I  thank  all 
the  witnesses  for  taking  time  to  be  with  us  here  today  and  for  their 
thoughtful  testimony. 

Senator  Grassley,  do  you  have  an  opening  statement? 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  First  of  all,  I  would  thank  you  very  much  for 
holding  the  hearing,  but  most  importantly  for  a  very  good  and  fine 
and  thorough  opening  statement,  one  that  I  associate  myself  with 
and  one  which  I  wouldn't  detract  from  at  all.  I  would  like  to  ex- 
press my  compliance  with  what  you  say  by  saying  in  a  little  dif- 
ferent way  a  couple  of  points  that  you  made — your  remark  about 
cynicism,  which  I  agree  with,  and  also  the  fact  that  religion  and 
faith  are  very  personal. 

Because  of  cynicism  and  because  of  the  personal  nature  of  reli- 
gion and  faith,  we  have  adopted  a  rule  in  our  society  that  we 
shouldn't  talk  about  religion.  We  have  also  added  to  that  politics. 
You  know,  if  you  are  ever  at  a  meeting,  some  people  proudly  say, 
well,  there  are  two  things  I  never  talk  about;  I  never  talk  about 
politics  and  I  never  talk  about  religion.  Have  you  ever  thought  that 
there  are  no  two  things  that  do,  and  probably  should,  have  more 
impact  upon  our  lives  than  religion  and  politics?  Somehow,  we 
have  taken  them  out  of  the  realm  of  public  discussion. 


I  don't  agree  that  politics  and  religion  shouldn't  be  spoken  about. 
In  fact,  publicly,  I  encourage  dialog  on  these  issues.  Intellectual  di- 
alog on  politics  and  religion  would  be  very  important  to  make  our 
society  much  stronger,  I  believe.  I  think  it  is  ludicrous  that  we  not 
talk  about  these  things,  and  I  think  it  is  ludicrous  when  we  have 
government  promoting  the  absence  of  speaking  on  any  of  these  is- 
sues. We  should  be  able,  as  mature  Americans,  to  speak 
unemotionally  about  these  issues  for  the  promotion  of  understand- 
ing within  our  people,  and  the  more  balkanized  our  society  be- 
comes, the  more  important  that  is. 

Some  of  the  problems  in  American  society  today  stem  directly 
from  the  fact  that  units  within  our  society  don't  talk  to  each  other. 
So  this  hearing  is  very,  very  important.  I  have  received  numerous 
letters  and  phone  calls  from  concerned  constituents  who  worry  that 
the  regulations,  as  drafted,  will  stifle,  it  not  eliminate,  constitu- 
tionally-protected religious  expression  in  the  workplace.  Consider- 
ing how  much  time  the  average  American  spends  at  work  every- 
day, the  idea  that  the  workplace  could  somehow  become  sterile  con- 
cerning religion  and  its  expression  vocally  or  otherwise  is  certainly 
a  concern. 

Most  of  these  constituents  want  religion  dropped  from  the  regu- 
lations entirely,  but  I  have  also  heard — I  want  to  be  candid — from 
those  who  believe  that  religious  harassment,  though  less  typical 
than  racial  or  sexual — and  I  think  we  are  going  to  find  out  way  less 
typical  than  those  two — ^that  it  is  still  a  concern  to  some  people. 
They  believe  that  if  religion  were  dropped  from  the  regulations  en- 
tirely, it  would  communicate  the  wrong  message  to  employers;  that 
is,  that  somehow  harassment  based  on  religion  is  less  serious  than 
other  forms  of  harassment. 

I  am  pleased  that  we  are  here  today  to  consider  the  issues  raised 
by  these  new  regulations.  Certainly,  we  all  agree  that  religious  ex- 
pression is  protected  speech  under  the  first  amendment  to  our  Con- 
stitution and  under  the  recently  passed  Religious  Freedom  Restora- 
tion Act.  Whether  we  would  all  agree  on  the  parameters  of  that 
protection  is,  of  course,  one  of  the  issues  that  we  are  going  to  try 
to  deal  with  here. 

Once  again,  Mr.  Chairman,  I  appreciate  your  calling  this  hear- 
ing, and  I  really  look  forward  to  the  testimony  we  are  to  receive 
today  and  I  hope  that  we  can  bring  some  compromise  to  this  issue. 

Senator  Heflin.  Senator  Brown,  Congressman  McKeon  has  a 
vote  coming  up.  If  you  don't  mind,  we  will  let  him  go  ahead  with 
his  statement  and  then  you  can  make  an  opening  statement. 

Senator  Brown,  while  not  a  member  of  this  subcommittee,  is  a 
member  of  the  Judiciary  Committee  and  is  vitally  interested  in  this 
matter,  and  he  has  asked  to  be  allowed  to  participate,  and  we  are 
delighted  to  have  his  participation. 

We  are  delighted  at  this  time  to  have  Congressman  Howard  P. 
McKeon,  who  will  give  a  statement.  We  would  ask  that  all  state- 
ments be  limited  to  5  minutes,  and  if  you  have  prepared  state- 
ments they  will  be  made  a  part  of  the  record. 

Thank  you. 


STATEMENT  OF  HON.  HOWARD  P.  MCKEON,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  McKeon.  Thank  you,  Mr,  Chairman,  distin- 
guished members  of  the  subcommittee.  I  appreciate  the  opportunity 
of  being  here  today  and  testifying  before  you  on  this  very  important 
issue.  I  really  appreciate  your  opening  remarks.  You  state  the  prob- 
lem much  more  eloquently  than  I,  but  I  will  give  the  remarks  I 
have  prepared. 

Over  the  past  several  months,  I  have  received  several  phone  calls 
and  letters  from  around  the  country  from  people  and  organizations 
who  are  concerned  that  religious  freedom  will  be  compromised  by 
the  Equal  Employment  Opportunity  Commission's  proposed  guide- 
lines to  Title  VII  of  the  1964  Civil  Rights  Act. 

While  investigating  this  issue,  I  obtained  two  legal  briefs,  one 
written  by  a  labor  attorney  and  one  by  a  constitutional  attorney, 
both  of  which  supported  our  suspicions  that  religious  expression 
would  indeed  by  stymied  if  these  guidelines  are  implemented. 

On  February  15,  I  sent  a  letter  to  the  acting  chairman  of  the 
EEOC,  Tony  Gallegos,  requesting  that  religion  be  removed  from 
the  guidelines.  In  a  matter  of  hours,  I  had  gathered  45  signatures 
of  my  colleagues  in  the  House  that  cosponsored  this  letter.  On 
March  21,  I  met  with  Mr.  Gallegos,  but  received  no  assurances  that 
the  guidelines  would  be  rewritten  so  that  religious  expression 
would  be  protected. 

I  have  since  introduced  House  Resolution  446,  expressing  that 
religion  should  be  categorically  removed  from  the  guidelines.  We 
now  have  over  130  members  of  Congress  from  both  sides  of  the 
aisle  that  have  cosponsored  this  resolution. 

The  guidelines,  as  changed  last  October,  are  irresponsible.  They 
redefine  harassment  beyond  established  legal  standards  set  forth 
by  the  Supreme  Court  and  may  result  in  the  infringement  of  reli- 
gious liberty.  The  guidelines  expand  employer  liability  to  the  em- 
ployee's friends,  relatives  and  associates,  as  well  as  the  employee. 

As  an  owner  of  a  chain  of  Western  clothing  stores,  I  have  a  clear 
understanding  of  how  this  may  affect  employers.  It  is  difficult  for 
employers  to  monitor  the  religious  beliefs  of  their  employees.  To 
ask  employers  now  to  monitor  the  beliefs  of  their  employees' 
friends  or  relatives  or  associates  who  may  drop  in  is  unreasonable. 

The  net  effect  will  be  that  for  employers  to  protect  themselves 
from  litigation,  they  must  essentially  create  religion-free  work- 
places so  that  no  employee  or  their  friends  or  relatives  or  associ- 
ates may  possibly  take  offense.  This  action  is  unconstitutional,  but 
how  else  may  employers  protect  themselves? 

I  maintain  that  it  is  the  right  of  all  Americans  to  express  their 
religious  beliefs  without  fear  of  persecution.  That  right  is  guaran- 
teed by  the  first  amendment  of  the  Constitution.  Furthermore,  the 
Supreme  Court  has  written. 

The  free  exercise  of  religion  means,  first  and  foremost,  the  right  to  believe  and 
profess  whatever  religious  doctrine  one  desires. 

Additionally,  the  Supreme  Court  has  settled  that  under  our  Con- 
stitution, the  public  expression  of  ideas  may  not  be  prohibited 
merely  because  the  content  of  the  ideas  is  offensive.  This  is  a 
central  premise  on  which  this  great  Nation  was  founded. 


Current  trend  indicates  the  Federal  government  is  moving  to 
force  the  misguided  notion  of  political  correctness  on  the  American 
people.  Because  religious  expression  is  now  not  politically  correct, 
it  is  under  attack.  For  example,  HUD  recently  has  moved  to  dis- 
allow philanthropic  organizations  from  placing  religious  symbols  in 
their  advertising.  It  is  illegal  to  peacefully  demonstrate  at  abortion 
clinics,  and  the  list  goes  on  and  on. 

The  EEOC  has  placed  religious  expression  in  the  same  category 
as  sexual  harassment,  as  if  the  two  were  equal.  I  find  this  offen- 
sive. To  lump  religion  in  with  sexual  harassment  and  the  like  is 
irresponsible  and  unnecessary.  Freedom  of  religion  should  not  be 
compromised  by  the  over-zealous  actions  of  the  EEOC. 

Finally,  Mr.  Chairman,  if  I  may  add  an  additional  caveat,  Title 
VII  of  the  1964  Civil  Rights  Act  was  written  to  protect  individuals 
from  discrimination,  not  harassment.  The  American  Heritage  Dic- 
tionary makes  a  clear  distinction  between  the  two.  To  discriminate 
is  "to  act  on  the  basis  of  prejudice."  To  harass  is  "to  irritate  or  tor- 
ment persistently."  Perhaps  the  EEOC  should  make  this  distinction 
by  not  adding  religion  to  its  guidelines  to  title  VII.  Title  VII  ad- 
dresses discrimination,  not  harassment. 

With  only  1.8  percent  of  the  EEOC's  total  caseload  having  any- 
thing to  do  with  religion  in  the  workplace,  such  broad,  sweeping  ac- 
tion by  the  EEOC  appears  to  do  more  harm  than  good. 

Thank  you  very  much. 

Senator  Heflin.  What  is  your  timeframe.  Congressman? 

Representative  McKeon.  When  the  buzzer  goes  off. 

Senator  Heflin.  All  right.  Well,  we  will  hold  up  on  opening 
statements  and  ask  you  a  few  questions. 

Would  you  give  us  some  examples  of  what  you  consider  to  be 
problematic  in  regard  to  these  guidelines  in  terms  of  what  could 
occur;  for  example,  wearing  of  a  cross,  perhaps,  or  a  Jewish  symbol, 
some  things  of  this  sort?  How  would  this  be  interpreted  relative  to 
these  guidelines? 

Representative  McKeon.  Well,  in  reading  the  summaries  of 
these  attorneys,  they  are  recommending  that  businesses  set  up  reli- 
gion-free environments,  which  would  preclude  someone  wearing  a 
cross,  wearing  a  Star  of  David,  having  a  Bible  in  your  office  that 
an  employee  might  find  to  be  offensive. 

I  have  a  picture  on  the  wall  of  my  office  of  Greorge  Washington 
praying  at  Valley  Forge.  That  could  be  offensive  to  someone  who 
doesn't  believe  in  prayer,  but  it  is  very  offensive  to  me  to  not  be 
able  to  have  that  and  to  not  be  able  to  feel  that  I  have  the  oppor- 
tunity to  express  religion  as  I  feel  fit,  as  has  been  guaranteed  to 
me  by  the  Constitution. 

Senator  Heflin.  Being  a  businessman  and  having  clothing 
stores,  do  you  frequently  see  employees  discussing  religion? 

Representative  McKeon.  You  know,  it  has  been  a  while  since  I 
have  been  on  the  floor  of  the  house  selling  clothing,  but  generally 
when  people  come  in,  we  try  to  encourage  our  employees  to  make 
friends  of  these  people,  to  open  up  conversations,  to  talk  about 
whatever  they  desire  to  talk  about.  If  they  wanted  to  talk  about  re- 
ligion, we  wouldn't  want  to  stop  them  from  doing  that.  If  they 
wanted  to  talk  about  boots  or  hat  size  or  shirts,  that  is  fine. 
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We  teach  them  to  not  walk  up  and  say,  may  I  help  you.  I  think 
most  retail  establishments  now  understand  that  the  first  thing  you 
have  to  do  is  make  people  at  ease  and  be  able  to  talk  to  them,  and 
if  the  first  thing  we  have  to  tell  them  is  don't  talk  about  religion, 
what  is  going  to  happen  next?  Pretty  soon,  will  we  be  able  to  say 
don't  talk  about  families,  don't  talk  about  anything  that  is  of  value 
or  important  to  you?  I  think  this  is  something  we  have  to  be  very 
concerned  about. 

Senator  Heflin.  Senator  Grassley,  do  you  have  any  questions? 

Senator  Grassley.  I  don't  have  any  questions.  I  want  to  thank 
you  for  your  testimony,  and  I  hope  the  fact  that  I  didn't  expand  on 
anything  you  said  through  questioning  doesn't  mean  that  I  don't 
appreciate  your  testimony  and  compliment  you  for  your  contribu- 
tion. 

Representative  McKeon.  Thank  you. 

Senator  Heflin.  Senator  Hatch? 

Senator  Hatch.  We  are  just  happy  to  have  you  here,  Buck.  We 
appreciate  the  effort  that  you  are  undertaking  and  we  know  that 
these  issues  are  important  to  be  raised.  I  know  people  at  the  EEOC 
want  to  handle  this  in  the  best  possible  manner  and  we  are  going 
to  encourage  them  to  do  so.  We  appreciate  your  being  here. 

Senator  Heflin.  Senator  Brown,  do  you  have  some  questions? 

Senator  Brown.  Thank  you,  Mr.  Chairman.  We  particularly  ap- 
preciate your  leadership  on  this. 

There  are  several  aspects  of  the  Commission's  proposed  guide- 
lines that  strike  me  as  problematic.  To  begin  with,  the  efforts  to 
prevent  harassment  in  all  the  other  categories  appear  to  relate  to 
someone's  physical  characteristics;  that  is,  something  recogniz- 
able— race,  color,  gender,  national  origin,  age,  disability,  something 
physical,  tangible,  identifiable.  But  religion  is  in  a  totally  different 
category:  it  deals  with  ideas  rather  than  physical  characteristics. 

Wliat  basis  is  there  to  treat  ideas  the  same  way  you  treat  phys- 
ical characteristics? 

Representative  McKeon.  Well,  I  think  that  is  very  difficult.  As 
pointed  out  in  your  question,  in  all  of  the  other  areas  there  is  a 
distinguishing  characteristic,  but  an  idea — any  of  us  here  could 
have  any  number  of  different  ideas.  You  know,  I  give  the  EEOC 
the  benefit  of  the  doubt  that  their  intentions  are  pure,  that  they 
are  trying  to  expand  religious  freedom,  but  many  times  I  think 
what  happens  is  the  unintended  consequences  of  someone's  action 
end  up  causing  more  problems  than  the  thing  that  they  are  trying 
to  fix.  I  think  when  you  start  dealing  with  people's  ideas  or  desires 
to  express  themselves  and  those  ideas,  you  are  really  getting  into 
areas  the  Government  should  not  be  involved  in. 

Senator  Brown.  Another  aspect  of  the  guidelines  that  strikes  me 
as  unusual  is  the  language  concerning  employer  liability.  The  lan- 
guage suggests  that  the  complainant  need  not  show  any  damage  or 
injury  to  them.  Are  you  aware  of  any  reason  why  there  shouldn't 
be  some  showing  of  damage  before  liability  would  attach? 

Representative  McKeon.  No,  I  am  not,  and  I  think  there  should 
be.  Over  the  years,  I  have  been  an  employee  and  I  have  been  the 
employer.  I  have  seen  both  sides  and  I  know  that  95  percent  of  em- 
ployees, or  maybe  higher,  are  good,  hard-working  people,  but  I  see 
the  potential  in  something  like  this  that  if  you  have  an  employee 


that  is  dissatisfied,  for  whatever  reason,  they  could  use  this  as 
something  to  get  back  at  the  employer,  and  how  could  you  prove 
it  otherwise? 

I  remember  as  a  young  man  during  World  War  II  some  people 
that  maybe  wanted  to  get  out  of  service  claimed  back  injury,  and 
you  couldn't  disprove  it  or  prove  it,  which  made  it  very  difficult. 
Maybe  that  is  why  they  used  that  particular  element,  and  I  think 
it  would  be  the  same  with  this.  You  could  say  that  anything  of- 
fended you,  and  how  can  you  get  in  someone  else's  mind  to  know 
if,  truly,  they  are  offended  or  not?  It  is  very  difficult. 

Senator  Brown.  The  absence  of  an  objective  standard,  in  effect. 

Representative  McKeon.  I  hate  to  leave  an3rthing  open  to  a  bu- 
reaucracy to  judge  on  something  that  isn't  objective.  That  just 
leaves  us  open  for  all  kinds  of  problems. 

Senator  Brown.  As  a  businessman,  if  you  have  an  attorney  that 
you  pay  to  give  you  guidance  and  protect  you  from  lawsuits,  how 
likely  is  it  that  the  lawyer  would  recommend  that  businesses  sim- 
ply prohibit  any  expression  of  religious  conviction  in  the  workplace? 

Representative  McKeon.  I  think  very  likely  because  at  least  the 
attorney  that  we  hire  is  very  conservative  and  he  doesn't  ever  want 
to  go  to  court  because  he  said  no  matter  how  good  the  case  is,  it 
costs  you  a  lot  of  money  and  you  still  may  lose.  So  he  always  ad- 
vises us  to  do  anything  we  can  to  avoid  any  potential  litigation, 
and  I  think  most  attorneys  working  with  businesses  would  give 
that  recommendation  and  I  think  most  businesses  would  follow  it 
because  there  are  enough  problems  out  there  now  just  trying  to  run 
a  business  and  trying  to  make  a  living  without  opening  yourself  up 
for  something  that  opens  more  potential  problems. 

I  think  I  heard  the  buzzer. 

Senator  Brown.  Thank  you. 

Senator  Heflin.  Thank  you. 

Representative  McKeon.  Thank  you  very  much,  and  again  I 
thank  you  for  taking  the  time  and  for  letting  me  be  here  today  on 
this  very  important  issue.  Thank  you. 

[The  prepared  statement  of  Representative  Howard  P.  McKeon 
follows:] 

Prepared  Statement  of  Representative  Howard  P.  McKeon 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee:  Over  the  past 
several  months,  I  have  received  phone  calls  and  letters  from  around  the  Country 
from  people  and  organizations  who  are  concerned  that  religious  freedom  will  be  com- 
promised by  the  EEOC's  proposed  Guidelines  to  Title  VII  of  the  1964  Civil  Rights 
Act.  Shortly  thereafter  I  obtained  two  legal  briefs,  one  written  by  a  labor  lawyer  and 
one  written  by  a  Constitutional  lawyer,  Doth  of  which  supported  our  suspicions  that 
religious  expression  would  indeed  be  stymied  if  these  Guidelines  are  irnplemented. 

On  February  15,  I  sent  a  letter  to  the  Acting  Chairman  of  the  EEOC,  Tony 
Gallegos,  requesting  that  "religion"  be  removed  from  the  Guidelines  and  in  a  matter 
of  hours  had  gathered  45  si^atures  from  other  Members  of  Congress  who  also  took 
issue  with  the  proposed  Guidelines.  On  March  21,  I  met  with  Mr.  Gallegos  but  re- 
ceived no  assurances  that  the  GuideUnes  would  be  re-written  so  that  religious  ex- 
pression would  be  protected.  I  have  since  introduced  H.Res.  446,  expressing  that  "re- 
ligion" should  be  categoricaUv  removed  from  the  Guidelines.  Over  130  Members  of 
Congress  from  both  sides  of  the  aisle  have  co-sponsored  this  Resolution. 

The  Guidelines  are  irresponsible.  They  redefine  "harassment"  beyond  established 
legal  standards  set  forth  by  the  Supreme  Court  and  may  result  in  the  infringement 
of  religious  liberty.  The  Guidelines  expand  employer  liability  to  the  employees' 
friends,  relatives  and  associates  as  well.  As  owner  of  a  chain  of  Western  clothing 
stores,  I  have  a  clear  understanding  of  how  this  may  affect  employers.  It  is  difficult 
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for  an  employer  to  monitor  the  religious  beliefs  of  his  employers.  To  ask  employers 
to  now  monitor  the  beliefs  of  their  employees'  friends,  relatives  and  associates  is  un- 
reasonable. The  net  affect  will  be  that  for  employers  to  protect  themselves  from  liti- 
gation they  must  essentially  create  "religion  free"  workplaces  so  that  no  employee 
(or  his  friends  relatives  or  associates)  may  take  offense.  This  action  is  unconstitu- 
tional, but  how  else  may  an  employer  protect  himself 

I  maintain  that  it  is  the  right  of  all  Americans  to  express  their  religious  beliefs 
without  fear  of  persecution.  That  right  is  GUAEANTEED  by  the  First  Amendment 
of  the  Constitution.  Furthermore,  the  Supreme  Court  has  written  "the  free  exercise 
of  religion  means,  first  and  foremost,  the  right  to  believe  and  profess  whatever  reli- 
gious doctrine  one  desires."  Additionally,  the  Supreme  Court  has  settled  that  under 
our  Constitution  the  public  expression  of  ideas  may  not  be  prohibited  merely  be- 
cause the  content  of  the  ideas  is  offensive.  This  is  a  central  premise  on  which  this 
great  nation  was  founded. 

Current  trend  indicates  the  Federal  Government  is  moving  to  force  the  misguided 
notion  of  PoUtical  Correctness  on  the  American  people.  Because  religious  expression 
is  now  not  Politically  Correct,  it  is  under  attack.  For  example,  HUD  recently  has 
moved  to  disallow  philanthropic  organization  from  placing  religious  sjonbols  in  their 
advertising,  it  is  illegal  to  peacefully  demonstrate  at  abortion  clinics,  and  the  list 
goes  on  and  on. 

The  EEOC  has  placed  religious  expression  in  the  same  category  as  sexual  harass- 
ment as  if  the  two  were  equal.  I  find  this  offensive.  To  lump  religion  in  with  sexual 
harassment  and  the  like  is  irresponsible  and  unnecessary.  Freedom  of  Religion 
should  not  be  compromised  by  the  overzealous  actions  of  the  EEOC. 

Finally  Mr.  Chairman,  if  I  may  add  an  additional  caveat.  Title  VII  of  the  1964 
Civil  Rights  Act  was  written  to  protect  individuals  from  discrimination,  not  harass- 
ment. The  American  Heritage  Dictionary  makes  a  clear  distinction  between  the  two: 
To  discriminate  is  to  act  on  the  basis  or  prejudice,  to  harass  is  to  irritate  or  torment 
persistently.  Perhaps  the  EEOC  should  make  this  distinction  by  not  adding  religion 
to  its  Guidelines  to  Title  VII.  Title  VII  addresses  discrimination,  not  harassment. 
With  only  1.8  percent  of  the  EEOC's  total  case  load  having  anjrthing  to  do  with  reli- 
gion in  the  workplace,  such  broad  sweeping  action  by  the  EEOC  appears  to  do  more 
harm  than  good. 

Thank  you. 


EEOC  ISSUE  OUTLINE 

•  The  EEOC  has  proposed  guideUnes  to  Title  VII  of  the  Civil  Rights  Act  that 
lump  religious  expression  in  with  sexual  harassment  as  if  the  two  were  equally 
offensive 

•  According  to  two  legal  opinions,  one  from  Hendrick,  Spanos  and  Philips  (labor), 
and  one  from  Shaw,  Pittman,  Potts  and  Trowbridge  (constitutional),  in  order  to 

Erotect  themselves  from  frivolous  law  suits  stemming  from  the  proposed  guide- 
nes'  broadened  definition  of  harassment,  employers  will  be  forced  to  st5Tnie  all 
religious  expression  in  the  workplace 

•  The  employer  is  no  longer  just  responsible  for  not  offending  the  views  of  his/ 
her  employees.  Under  these  guidelines,  the  employer  must  be  concerned  with 
the  views  of  employees'  friends,  relatives  and  associates;  check  the  guidelines 

•  It  is  the  Constitutional  right  of  all  Americans  to  express  their  religious  beliefs. 
It  is  not  the  Constitutional  right  of  all  Americans  not  to  hear  them.  Further- 
more, under  the  Religious  Freedom  Restoration  Act,  which  passed  last  year 
with  strong  bi-partisan  support,  religious  expression  is  protected  unless  the  gov- 
ernment can  show  a  "compelling  interest"  to  get  involved 

•  Last  year  of  the  150,000  workplace  discrimination  charges  filed  with  the  EEOC, 
2651,  or  1.8  percent  were  related  to  religion;  that's  less  than  2  percent 

•  This  is  just  another  example  of  the  Federal  Government  reaching  into  our  lives 
in  an  attempt  to  make  even  religious  expression  PoUtically  Correct 

•  The  ACLU,  numerous  family  groups  and  a  broad  spectrum  of  religious  organiza- 
tions are  deeply  concerned  over  the  potential  ramifications  if  these  irresponsible 
and  overzealous  guidelines  are  implemented 

Senator  Heflin,  We  next  have  a  panel  from  the  EEOC:  Douglas 
A.  Gallegos,  executive  director;  Elizabeth  M.  Thornton,  acting  legal 
counsel;  and  Dianna  B.  Johnston,  assistant  legal  counsel. 


While  they  are  coming,  I  will  ask  Senator  Hatch  and  Senator 
Brown  if  they  have  opening  statements  and  to  go  ahead  and  make 
them. 

STATEMENT  OF  ORRIN  G.  HATCH,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  UTAH 

Senator  HATCH.  Well,  thank  you,  Mr.  Chairman.  I  am  very  grate- 
ful that  you  would  give  us  this  opportunity  because  we  are  in  a 
markup  on  health  care  in  the  Labor  Committee  and  I  appreciate 
this  opportunity. 

Mr.  Chairman,  I  want  to  thank  you  very  much  for  holding  a 
hearing  on  this  very,  very  important  subject.  It  certainly  has  im- 
portance for  the  whole  country,  but  especially  to  our  religious  com- 
munities throughout  this  country.  Of  course,  I  am  referring  to  the 
Federal  government's  infringement  on  religious  liberties  of  our  citi- 
zens of  all  faiths. 

Our  forefathers  fully  understood  the  need  to  protect  religious  ex- 
ercise. They  gave  it  such  importance  that  in  tne  first  amendment 
to  the  Constitution  they  chose  to  limit  our  Government's  power. 
The  first  amendment  provides. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof 

Recently,  the  EEOC  promulgated  consolidated  guidelines  on  har- 
assment based  on  race,  color,  religion,  gender,  national  origin,  age, 
or  disability  that,  if  enacted,  as  I  read  these  guidelines,  would  se- 
verely chill  legitimate  religious  expression  in  the  workplace  pro- 
tected by  the  first  amendment. 

I  am  genuinely  concerned  that  the  proposed  guidelines  will  en- 
courage employers  to  promote  a  religion-free  workplace  and  to  ac- 
tively discourage  religious  expression.  This  is  of  great  concern  to 
me  because  I  know  of  many  cases  in  the  employment  and  other 
contexts  where  nonintrusive  religious  expression  is  strongly  dis- 
couraged. In  most  of  these  cases,  without  the  intervention  of  a  reli- 
gious liberties  advocacy  organization,  religious  expression  would  in- 
deed be  lost. 

Just  this  week,  for  example,  the  Becket  Fund  settled  a  case 
where  a  first-grade  student  at  Coquillard  Elementary  School  in  In- 
diana was  prohibited  from  reading  a  verse  from  his  new  Bible  after 
every  student  in  the  class  was  invited  to  read  from  his  or  her  favor- 
ite book. 

In  yet  another  example,  a  student  at  a  junior  college  in  Texas 
was  threatened  with  disciplinary  action  after  complaints  were  filed 
against  him  for  approaching  his  fellow  students  in  a 
nonconfrontational  manner  to  offer  them  religious  pamphlets. 

Religious  exercise  deserves  more  protection  than  it  is  being  of- 
fered, whether  in  a  school  environment  or  at  the  workplace  or  real- 
ly anywhere  else,  for  that  matter.  The  Clinton  administration's  con- 
stricted view  of  religious  liberty  is  well  documented  in  a  brief  re- 
cently filed  in  what  I  believe  is  really  the  first  appellate  case  in- 
volving the  interpretation  of  the  Religious  Freedom  Restoration 
Act,  Christians  v.  Crystal  Evangelical  Free  Church. 

Earlier,  this  Congress  overwhelmingly  passed  the  Religious  Free- 
dom Restoration  Act,  a  landmark  bill  sponsored  by  Senator  Ken- 
nedy and  myself  and  many  others,  designed  to  restore  meaningful 
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protection  to  citizens  exercising  their  religious  freedom  against  un- 
reasonable governmental  interference.  The  Religious  Freedom  Res- 
toration Act  is  a  response  to  a  Supreme  Court  decision,  Smith  v. 
Oregon. 

To  my  dismay,  this  administration  has  argued  a  position  in  its 
brief  that  is  contrary  to  the  plain  meaning  of  the  act,  and  I  believe 
to  the  detriment  of  religious  freedom  in  our  country.  Incredibly,  the 
Clinton  administration,  with  awe-inspiring  speed,  has  moved  to 
eliminate  most  of  the  real  protection  we  restored  to  the  free  exer- 
cise of  religion.  Now,  I  don't  believe  the  President  is  responsible  for 
this.  I  believe  people  at  the  Justice  Department  are,  and  I  don't  be- 
lieve that  when  he  really  looks  into  it  he  is  going  to  be  happy  with 
what  they  have  done. 

In  the  Christians  case,  this  administration  is  arguing  that  the 
Government's  interest  in  protecting  the  financial  interest  of  a  pool 
of  creditors  establishes  a  compelling  interest  that  overrides  an  indi- 
vidual's religious  free  exercise  right  to  tithe  to  one  own's  church. 
Indeed,  the  Clinton  administration  shockingly  argues  that  denying 
a  person  the  right  to  tithe,  a  religiously  inspired  act,  does  not  sub- 
stantially burden  a  person's  exercise  of  religious  liberty. 

The  Clinton  administration  even  questions  whether  such  a  denial 
constitutes  any  burden  on  religious  exercise.  Such  a  stance  is,  in 
my  opinion,  and  I  think  in  the  opinion  of  many  others,  a  real 
threat  to  religious  liberty.  If  the  administration's  position  prevails, 
it  will  also  have  a  disastrous  impact  on  the  Religious  Freedom  Res- 
toration Act,  rendering  it  virtually  meaningless. 

While  I  am  deeply  concerned  with  these  latest  threats  to  reli- 
gious liberty,  I  am  optimistic  that  we  can  overcome  them.  While 
this  administration  has  committed  itself  to  a  lower  standard  of  pro- 
tection to  one  of  the  most  precious  of  all  American  liberties,  reli- 
gious freedom,  I  can  say  quite  confidently  that  this  is  not  the  type 
of  protection  Congress  has  fought  so  hard  and  so  long  to  restore. 

Let  us  never  forget  that  this  country  was  founded  in  large  part 
by  people  fleeing  religious  persecution  by  their  respective  govern- 
ments. I  hope  and  pray  that  we  can  restore  the  protection  to  reli- 
gion it  deserves,  and  with  the  cooperation  and  support  of  our  reli- 
gious community  I  have  the  faith  that  we  will  succeed. 

Now,  I  also  have  faith  in  the  EEOC  and  their  dedicated  efforts 
to  do  what  is  right  in  this  area,  and  I  am  sure  that  one  reason  you 
put  the  guidelines  out  for  comment  is  so  that  people  can  comment. 
Well,  you  are  going  to  hear  from  us  and  that  is  one  reason  for  these 
hearings  today. 

I  would  hope  that  you  will  give  the  edge  to  religious  freedom.  It 
is  far  more  important  than  some  of  the  inconveniences  and  dis- 
advantages some  may  feel  from  time  to  time  who  may  disagree 
with  those  who  are  expressing  their  religious  feelings,  I  think  we 
have  got  to  at  all  times  protect  those  religious  rights  of  expression, 

I  hope  that  the  EEOC  will  approach  this  in  a  very  intelligent  and 
considerate  way,  and  my  experience  has  been  that  you  are  doing 
that  down  there,  I  am  sure  you  didn't  expect  to  see  the  hail  of  criti- 
cism that  you  have  had  as  you  have  released  the  proposed  guide- 
lines. So  I  want  to  compliment  you  for  being  here.  I  have  to  get 
back  up  to  the  Labor  Committee,  but  I  look  forward  to  reading  your 
testimony.  I  also  look  forward  to  working  with  you  so  that  we  can 
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resolve  this  very  important  area  of  the  law,  and  resolve  it  in  a  way 
that  has  everybody  happy,  or  at  least  the  vast  majority  of  people 
happy.  I  intend  to  work  with  you  in  getting  that  done  and  I  hope 
you  will  work  with  us  up  here  on  Capitol  Hill. 

Thank  you,  Mr.  Chairman.  I  really  appreciate  that  time. 

Senator  Heflin.  Senator  Brown? 

STATEMENT  OF  HON.  HANK  BROWN,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  COLORADO 

Senator  Brown.  Thank  you,  Mr.  Chairman. 

I  have  several  concerns  that  caused  me  to  introduce  a  resolution 
asking  the  Commission  to  withdraw  the  proposed  guidelines  and  to 
hold  hearings  before  the  guidelines  relating  to  religion  become 
final.  My  concern  revolves  around  the  manner  in  which  religious 
harassment  is  defined. 

We  should  stop  any  movement  toward  denial  of  freedom  of  ex- 
pression and  freedom  of  religion.  Over  the  200-plus  years  that  our 
country  has  existed,  we  have  continued  to  expand  human  freedom 
and  to  protect  such  freedom  jealously.  While  we  have  had  fits  and 
starts  and  have  sometimes  backtracked,  we  have  continued  to  try 
and  expand  the  ability  of  people  to  express  their  ideas.  These 
guidelines  would  have  the  impact  of  suppressing  ideas  and  sup- 
pressing expression. 

I  think  most  Americans  feel  that  the  way  to  deal  with  ideas  is 
not  to  hide  them  or  force  their  repression,  but  to  let  the  market- 
place of  ideas  deal  with  them.  Foolish  ideas  often  fall  of  their  own 
weight  and  to  suppress  them  artificially  gives  foolish  ideas  a  dig- 
nity that  they  don't  deserve. 

Religion  presents  a  different  issue  for  the  proposed  guidelines, 
Mr.  Chairman,  because  unlike  race,  color,  gender,  national  origin, 
age,  or  disability,  all  of  which  have  a  physical  aspect  or  basis  to 
them,  religion  is  an  idea,  a  thought,  a  concept,  a  belief.  To  suppress 
thoughts,  ideas,  concepts  and  beliefs,  is  inconsistent  with  the 
American  belief  system,  and  with  our  Constitution. 

To  xerox  guidelines  meant  to  deal  with  physical  traits  and  dis- 
crimination and  apply  them  to  ideas  is  simply  a  bad  concept.  If  the 
EEOC  is  to  deal  with  religious  harassment,  I  hope  it  would  be  with 
separate  guidelines,  ones  tailored  to  deal  with  ideas,  rather  than 
treating  them  the  same  as  physical  traits. 

I  want  to  focus  my  concern  about  this.  I  do  not  question  the  in- 
tentions of  the  Commission.  I  think  the  Commission  means  well 
and  has  a  sincere  interest.  My  concern  is  that  the  guidelines  they 
have  presented  will  engender  a  response  by  business  understand- 
ably focused  on  protecting  themselves  against  lawsuits.  Thus,  the 
guidelines  will  force  employers  to  protect  themselves  in  such  away 
the  religious  expression,  not  harassment,  is  banned. 

I  want  to  read  just  briefly  some  guidelines  issued  by  a  company, 
an  airline,  in  response  to  the  initiatives  of  the  Commission.  The 
company  memo  reads  as  follows: 

Rather  than  wasting  critical  time  resolving  these  conflicts  or  attempting  to  define 
precisely  what  might  be  offensive  to  anyone,  all  personnel  are  requested  to  observe 
the  following  guidelines.  Technical  operations  personnel  should  not  possess  nor  dis- 
play in  any  manner  on  premise  any  material  which  may  be  construed  by  anyone 
to  have  racial,  religious,  or  sexual  overtones,  whether  positive  or  negative,  which 
contain  or  suggest  profanity  or  vulgarity. 
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Mr.  Chairman,  the  EEOC  guidehnes  are  going  to  engender  other 
businesses  to  put  out  this  kind  of  guideUne.  The  business  response 
to  the  EEOC  guidelines  will  be  to  restrict  or  prohibit,  in  the  words 
of  this  guideline,  any  material  which  may  be  construed  by  anyone 
to  have  religious  overtones. 

That  has  an  incredible  chilling  impact  on  the  freedom  of  expres- 
sion of  Americans,  and  my  hope  is  that  the  Commission  will  revise 
their  guidelines  and  give  some  thought  to  how  they  protect  against 
religious  harassment,  which  is  a  legitimate  and  a  fair  concern, 
without  causing  a  chilling  effect  on  freedom  of  expression. 

Thank  you,  Mr.  Chairman. 

Senator  Heflin.  Thank  you. 

Senator  Metzenbaum,  do  you  have  an  opening  statement? 

STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  OHIO 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Chairman.  I 
want  to  say  that  I  came  late  and  will  leave  early  because  we  are 
marking  up  the  Health  Care  bill  and  I  must  get  back,  but  I  feel 
very  strongly  about  this  issue. 

The  subcommittee  is  meeting  to  hear  testimony  on  the  EEOC's 
proposed  guidelines  on  harassment  in  the  workplace.  As  I  under- 
stand it,  concerns  have  been  raised  about  the  possible  application 
of  these  guidelines  to  religious  expression.  As  a  solution  to  these 
concerns,  some  have  suggested  that  the  EEOC  exclude  religious 
harassment  altogether  from  the  guidelines  or  treat  it  differently 
from  other  types  of  harassment. 

The  Senator  from  Colorado  just  made  some  reference  to  the  ques- 
tion of  excluding  the  expression  of  ideas.  That  is  not  what  the 
EEOC  is  talking  about.  Ideas  are  not  the  issue.  The  question  is  re- 
ligious harassment.  I  think  the  Senator  from  Colorado  also  men- 
tioned something  about  this  calling  for  the  suppression  of  thought. 
Well,  nobody  would  even  think  of  suppressing  anybody's  thought. 
What  we  are  talking  about  is  religious  harassment. 

I  am  concerned  about  the  suggestions  that  have  been  made  that 
the  EEOC  is  proceeding  down  the  wrong  road.  I  feel  strongly  that 
they  are  proceeding  down  the  right  road.  The  EEOC  issued  these 
proposed  guidelines  last  fall  to  establish  consistent  standards  for 
workplace  harassment  based  on  race,  color,  religion,  gender,  age 
and  disability.  Good.  Some  claim  that  these  proposed  guidelines 
will  not  protect  against  religious  harassment,  but  would  simply  ex- 
pose employers  to  liability  for  harmless  religious  expression  in  the 
workplace.  I  don't  see  that  at  all,  I  don't  understand  it,  and  I  don't 
see  how  it  could  be  so  interpreted. 

Jerry  Falwell  sent  out  a  fund-raising  letter — of  course,  a  fund- 
raising  letter — claiming  that  under  these  guidelines  employers 
could  fire  workers  for  wearing  a  crucifix  or  a  Star  of  David,  saying 
a  prayer  over  their  lunch,  keeping  a  Bible  in  their  desk,  or  hanging 
a  religious  calendar  on  the  wall.  That  is  just  not  realistic.  That  is 
not  in  accord  with  the  facts.  It  is  a  nonsequitur;  it  doesn't  follow 
from  what  the  EEOC  is  proposing. 

Falwell  and  others  predict  that  the  guidelines  will  turn  the  work- 
place into  a  religion-free  zone.  I  am  frank  to  say  I  think  those  fears 
are  completely  absurd.  They  don't  follow  from  what  the  EEOC  has 
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proposed.  These  are  alarm  signals  sent  up  without  any  real  reli- 
ability or  without  any  logic.  I  think  they  are  ridiculous. 

The  proposed  guidelines  specifically  provide  that  harassing  con- 
duct is  unlawful,  "only  when  a  reasonable  person  would  regard  it 
as  hostile  or  abusive."  That  is  as  clear  as  it  could  be.  Of  course, 
we  must  protect  workers'  rights  to  reasonable  religious  expression 
in  the  workplace.  Nobody  is  suggesting  that  that  be  denied.  In  fact, 
properly  interpreted,  that  is  what  these  regulations  are  all  about. 
It  really  has  to  do  with  the  right  to  protect  that  freedom  of  expres- 
sion. 

The  EEOC  should  make  clear  that  in  complying  with  these 
guidelines  employers  should  respect  workers'  rights  to  reasonable 
religious  expression.  That  is  a  private  matter.  It  does  not  have  to 
be  a  public  matter.  Prayer  is  not  something  that  has  to  be  on  dis- 
play. 

But  it  is  simply  unacceptable  to  exclude  religious  harassment  al- 
together from  these  guidelines  or  to  apply  different  standards  to  it 
than  we  apply  to  other  types  of  harassment.  What  kind  of  a  signal 
would  that  send  if  we  provided  that  exclusion,  that  we  abhor  racial 
or  sexual  slurs,  but  that  religious  slurs  are  somehow  less  abhorrent 
or  even  acceptable? 

These  solutions  violate  the  very  letter  and  spirit  of  our  civil 
rights  laws  and  they  are  an  insult  to  those  who  fought  so  hard  for 
them.  In  fact,  those  who  advocate  this  approach  on  behalf  of  people 
of  faith  would  actually,  in  my  opinion,  harm  religion  and  religious 
faith.  I  am  deeply  opposed  to  any  modification  of  these  proposed 
guidelines  that  imposes  a  different  standard  for  religious  harass- 
ment than  that  applied  to  other  types  of  workplace  harassment. 

I  understand  that  the  EEOC  has  already  indicated  that  they 
might  be  willing  to  modify  the  guidelines.  I  just  suggest  to  them 
that  if  you  modify  the  guidelines  with  respect  to  religious  harass- 
ment, you  have  to  justify  in  the  public's  mind  why  you  don't  modify 
them  with  respect  to  other  kinds  of  harassment,  and  I  am  certainly 
not  implying  by  that  statement  that  I  think  you  should  be  doing 
that.  I  think  you  hold  tight  and  you  ought  to  do  what  you  con- 
cluded was  right  in  the  first  place.  I  think  it  is  right  and  I  think 
you  ought  to  stay  with  it. 

Thank  you,  Mr.  Chairman. 

Senator  Heflin.  All  right.  We  have  Mr.  Douglas  A.  Gallegos  and 
Elizabeth  M.  Thornton  and  Dianna  B.  Johnston.  Your  statement 
will  be  put  in. 

Which  one  will  go  first?  If  you  will,  limit  your  time  to  5  minutes 
and  summarize,  please. 

PANEL  CONSISTING  OF  DOUGLAS  GALLEGOS,  EXECUTIVE  DI- 
RECTOR, U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMIS- 
SION; ACCOMPANIED  BY  ELIZABETH  M.  THORNTON,  ACTING 
LEGAL  COUNSEL,  AND  DIANNA  B.  JOHNSTON,  ASSISTANT 
LEGAL  COUNSEL,  U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

STATEMENT  OF  DOUGLAS  GALLEGOS 

Mr.  Gallegos.  Thank  you,  Mr.  Chairman.  Good  afternoon,  Mr. 
Chairman,  Members.  I  am  Douglas  Gallegos,  the  executive  director 


14 

of  the  Equal  Employment  Opportunity  Commission.  I  would  like  to 
introduce  Elizabeth  Thornton,  on  my  left,  and  Dianna  Johnston,  on 
my  right.  Ms.  Thornton  is  EEOC's  acting  legal  counsel  and  Ms. 
Johnston  is  the  assistant  legal  counsel  for  title  VII  policy. 

We  are  here  today  to  testify  before  the  subcommittee  regarding 
the  Equal  Employment  Opportunity  Commission's  proposed  con- 
solidated guidelines  on  harassment,  particularly  focusing  our  com- 
ments on  the  religious  harassment  provisions.  These  guidelines 
would  protect  from  unlawful  harassment  those  wishing  to  express 
their  faith  at  work,  just  as  the  guidelines  would  protect  workers 
from  being  forced  to  comply  with  someone  else's  religious  beliefs. 

Let  us  be  clear  that  the  guidelines  are  intended  to  explain  exist- 
ing law,  consolidating  existing  judicial  and  Commission  precedent, 
not  to  create  any  new  legal  theories  or  in  any  way  abridge  the  free 
exercise  of  religion  in  the  workplace. 

The  guidelines  provide  that  conduct  toward  an  employee  con- 
stitutes unlawful  harassment  only  when  it  is  unwelcome  and  when 
it  severely  or  pervasively  denigrates  or  shows  hostility  on  the  basis 
of  religion.  Contrary  to  some  erroneous  commentary,  the  guidelines 
do  not  prohibit  religious  expression  in  the  workplace.  Such  a  prohi- 
bition would  itself  violate  Title  VII  of  the  Civil  Rights  Act  of  1964. 

Thus,  while  the  proposed  guidelines  would  prohibit  using  re- 
peated and  offensive  religious  epithets  in  the  workplace,  the  guide- 
lines would  not  forbid  wearing  a  cross  or  a  yarmulke  at  work,  hav- 
ing a  Bible  on  one's  desk,  or  inviting  a  colleague  to  church.  As  you 
know,  the  Commission  has  vigorously  defended  the  right  of  employ- 
ees in  the  workplace  to  exercise  their  religious  faiths. 

The  public  comment  period  for  the  proposed  guidelines  will  con- 
tinue until  June  13,  1994.  Any  final  guidelines  would  make  clear 
not  only  that  an  employer  is  not  required  to  prohibit  nonintrusive 
religious  expression,  but  that  employers  could  not  lawfully  ban 
such  expression.  In  reiterating  existing  law,  the  proposed  guide- 
lines are  fully  consistent  with  the  principles  embodied  in  the  Reli- 
gious Freedom  Restoration  Act  signed  by  the  President  this  past 
fall. 

We  would  be  glad  to  answer  any  questions  you  may  have.  How- 
ever, because  we  are  still  in  the  comment  period  and  because  any 
action  on  these  proposed  guidelines  requires  approval  by  the  fully 
appointed  Commission,  it  would  be  inappropriate  to  commit  at  this 
time  to  any  final  conclusions  concerning  suggested  changes  to  the 
guidelines. 

Thank  you. 

Senator  Heflin.  The  issue  is  raised  as  to  combining  religious 
harassment  guidelines  with  the  others  such  as  are  involved  in  sex, 
color,  gender,  or  national  origin.  In  a  combination,  they  are  all 
treated  the  same,  but  there  are  at  least  two  distinct  different 
things  that  I  think  you  have  to  look  at  in  regards  to  the  language. 
One  is  the  Constitution,  the  first  amendment,  which  prohibits  any 
measure,  which  would  include  Congress  passing  a  law  or  the  issu- 
ance of  regulations  or  guidelines,  that  would  prohibit  the  free  exer- 
cise of  religion. 

The  second  is  the  Religious  Freedom  Restoration  Act  which  was 
passed  by  this  Congress  in  1993.  Under  the  Religious  Freedom  Res- 
toration Act,  which  came  about  as  a  result  of  a  case  decided  by  the 
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Supreme  Court  in  1990,  Employment  Division  v.  Smith,  in  which 
the  court  changed  the  standard  pertaining  to  the  issue  of  govern- 
mental regulation  dealing  with  religion.  This  was  a  case  in  which 
there  were  two  Native  American  employees  at  a  private  drug  and 
alcohol  rehabilitation  facility  that  were  fired  and  denied  unemploy- 
ment benefits  because  they  admitted  that  a  part  of  their  sacrament 
involved  a  religious  ceremony,  in  the  Native  American  church  of 
which  they  were  both  members,  in  which  a  controlled  substance  is 
used.  The  facility  held  that  there  was  a  violation  and  therefore 
they  ought  to  have  the  right  to  fire  them. 

The  Supreme  Court  came  along  and  upheld  the  firing  and  the  de- 
nial of  unemployment  benefits,  but  in  doing  so  they  basically 
changed  the  standards  by  which  a  question  involving  the  Govern- 
ment's interest  would  be  considered.  Basically,  they  had  held  that 
you  did  not  have  to  have  a  compelling  government  interest  test  for 
evaluating  the  free  exercise  claim. 

As  a  result  of  that  case,  almost  every  religious  group — Jewish, 
Baptist,  all  denominations — and  other  groups,  including,  I  believe, 
the  American  Civil  Liberties  Union  and  others,  felt  that  they  had 
departed  from  the  standard.  Therefore,  there  was  need  for  Congres- 
sional action  to  be  taken  by  which  a  test  going  back  to  the  compel- 
ling interest  test  should  be  adopted. 

So  the  Religious  Freedom  Restoration  Act  requires  now  that  gov- 
ernment may  substantially  burden  a  person's  exercise  of  religion 
only  if  it  demonstrates  that  the  application  of  the  burden  to  the 
person,  first,  is  in  furtherance  of  a  compelling  government  interest 
and,  second,  is  the  least  restrictive  means  of  furthering  that  com- 
pelling government  interest. 

Now,  those  two  matters — the  constitutional  protection  on  the  free 
exercise  of  religion  and  the  Religious  Freedom  Restoration  Act — ap- 
pear to  me  to  have  to  be  considered,  and  they  are  different  from 
the  other  matters  pertaining  to  sex,  national  origin,  color  and  the 
others  that  were  put  together.  Therefore,  any  consideration  of  the 
restriction  of  the  free  exercise  of  religion  calls  for  a  separate  ap- 
proach relative  to  guidelines  that  would  come  out. 

I  would  like  to  hear  your  comments  on  whether  or  not,  first,  you 
have  any  feeling  relative  to  the  constitutional  prohibition  against 
passing  any  regulation  which  would,  in  effect,  prohibit  the  free  ex- 
ercise of  religion  and,  second — and  you  may  want  to  answer  this 
first — was  the  Religious  Freedom  Restoration  Act  considered  in 
drawing  up  these  guidelines. 

Ms.  Johnston.  Senator,  in  answer  to  your  second  question,  the 
Religious  Freedom  Restoration  Act  was  not  in  effect  at  the  time 
these  proposed  guidelines  came  out.  I  think  we  can  assure  you  for 
all  of  us  here  freedom  of  religion  is  a  value  that  we  all  embrace, 
like  the  rest  of  the  people  across  the  country.  That  includes,  in  a 
pluralistic  society,  having  a  responsibility  to  protect  that  freedom 
for  all  of  the  people. 

While  the  Religious  Freedom  Restoration  Act  was  not  yet  in  ef- 
fect, the  goals  that  the  guidelines  were  intended  to  promote,  and 
the  values,  are  fully  consistent  with  the  Religious  Freedom  Res- 
toration Act.  But,  of  course,  we  are  looking  at  that  inasmuch  as  it 
did  come  into  effect  after  the  proposed  guidelines.  We  are  evaluat- 
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ing  that  and  seeing  what  changes  might  be  made  in  order  to  make 
clear  that  we  are  interested  in  protecting  religious  freedom. 

The  American  public  may  not  really  be  aware  in  their  concern 
about  this  of  the  history  of  the  EEOC  in  protecting  religious  free- 
doms. The  EEOC  has  always  been  at  the  forefront  of  advocating 
employees'  rights  to  wear  religious  garb  and  otherwise  express 
their  religious  beliefs  in  the  workplace. 

Senator  Heflin.  Well,  from  existing  law  pertaining  to  discrimi- 
nation and  harassment  in  the  workplace,  it  appears  that  the  guide- 
lines do  change  some  of  the  existing  law  pertaining  to  this  and  go 
further.  For  example,  the  guidelines  do  not  require  the  employee 
to  inform — ^that  is,  the  victim  employee — to  inform  the  employer  of 
his  objection.  Courts  have  held  in  other  harassment  cases  that  be- 
havior must  be  known  to  the  employer  and  the  victim  employee 
must  have  complained  about  it.  The  guidelines,  as  we  understand 
it,  in  this  instance  do  not  have  that  requirement. 

Ms.  Johnston.  Senator,  I  believe  that  what  the  Supreme  Court 
has  said,  as  you  know,  in  Meritor  Savings  Bank  v.  Vinson  is  that 
employers  are  liable  for  the  acts  of  their  supervisors  to  the  extent 
that  their  supervisors  are  acting  in  an  agency  capacity.  They  are 
not  liable,  and  the  guidelines  say  this,  unless  they  knew  or  should 
have  known  of  any  harassment  by  coworkers. 

Senator  Heflin.  Another  instance  in  which  it  seems  that  you  ex- 
pand the  guidelines  over  what  existing  law  is  from  conduct  that 
denigrates  or  shows  hostility  or  aversion  toward  an  individual  be- 
cause of  his  or  her  religion  or  that  of  his  or  her  relatives,  friends, 
or  associates.  That  appears  to  be  an  expansion  relative  to  this  mat- 
ter. 

Ms.  Thornton.  Senator,  that  was  not  intended  to  be  an  expan- 
sion. I  think  it  has  been  misunderstood  in  a  number  of  situations. 
The  purpose  here  was  to  get  at  situations,  for  example,  where  you 
had  a  biracial  marriage  and  you  have  a  Caucasian  employee  who 
was  being  harassed  on  the  job  because,  for  example,  he  or  she 
might  have  been  married  to  an  African- American.  There  was  no  in- 
tent to  allow  associates  of  employees  to  have  a  cause  of  action 
under  title  VII. 

Senator  Heflin.  Another  instance  is  the  guidelines'  reasonable 
person  test  standard,  which  includes  the  perspective  of  the  claim- 
ant. Now,  this  is  not  found  anywhere  other  than  in  the  controver- 
sial reasonable  woman  test  as  it  would  apply  to  sexual  harassment. 
One's  gender  is  much  clearer  than  religion,  which  is  subjectively 
defined  by  the  EEOC  in  the  guidelines. 

Now,  this  matter,  of  course,  of  determining  the  perspective  of  a 
claimant — would  this  not  force  the  employer  to  have  to  become 
knowledgeable  on  all  religions  if  he  had  many  people  involved? 
There  are  some  things  that  could  be  offensive  to  a  person  of  one 
faith  and  of  one  denomination  that  are  not  offensive  to  a  person  of 
another  faith  and  another  denomination. 

This  matter  of  perspective  puts  a  terrible  burden  on  the  em- 
ployer to  have  to  be  able  to  determine  what  the  perspective  of  the 
individual  is  in  being  able  to  determine  the  reasonable  person  test. 
What  is  your  response  to  this? 

Ms.  Thornton.  Senator,  our  intent  with  that  definition  was  to 
do  two  things.  It  was  an  attempt  to  balance.  The  reasonable  person 
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standard  was  aimed  at  trying  not  to  permit  claims  by  the 
h5T)ersensitive,  so  that  we  wanted  to  deal  with  what  a  reasonable 
person  would  find  to  be  denigrating  or  hostile. 

The  victim's  perspective  is  intended  to  get  at  historical  discrimi- 
nation and  not  have  the  trier  of  fact  in  that  situation  bring  in  any 
historical  discrimination,  and  let  me  give  you  an  example.  There  is 
a  case  out  there  in  the  used  car  industry  where  there  is  common 
parlance  for  used  cars  to  be  referred  to  as  being  "nigger-rigged." 
For  a  white  employee  in  used  car  industry,  that  probably  does  not 
have  the  same — I  know  it  does  not  have  the  same  impact  as  it 
would  to  an  African-American  employee  in  the  same  industry. 

So  our  intent  here  was  to  try  to  balance  the  hypersensitive  and 
then  to  pull  in  the  historical  discrimination.  I  mean,  I  think  clearly 
we  need  to  do  some  clarification  in  that  area,  but  that  was  our  in- 
tent. 

Senator  Heflin.  It  also  appears  that  the  guidelines  violate  the 
Administrative  Procedures  Act  by  departing  from  the  EEOC  and 
court  precedents  to  make  significant  policy  changes  without  expla- 
nation. What  is  your  response  to  this? 

Ms.  Thornton.  Senator,  the  guidelines  are  interpretive  and  they 
are  an  exception  contained  in  the  Administrative  Procedures  Act. 
The  Commission  is  not  required  to  publish  guidelines  for  notice 
and  comment.  However,  as  an  historical  and  as  a  need  to  get  the 
most  comment  that  we  can  on  the  guidelines,  we  do,  in  fact,  pub- 
lish guidelines  for  notice  and  comment  in  order  to  get  the  public 
input,  but  we  are  not  required  to  do  so  under  the  Administrative 
Procedures  Act.  We  have  no  authority  under  title  VII  to  issue  sub- 
stantive regulations,  so  these  are  just  interpretations. 

Senator  HEFLEsr.  Political  issues  and  religious  issues  often  inter- 
sect, and  there  are  certain  political  issues  that  are  based  upon  reli- 
gious belief  and  discussion  pertaining  to  these  can  be  very  problem- 
atic; for  example,  adultery,  which  is  based  on  one  of  the  Ten  Com- 
mandments. Statements  at  a  workplace  could  be  construed  to  be 
harassment  if  they  are  said  several  times  in  some  statement. 

Another  issue  is  abortion.  A  person  who  is  a  pro-lifer  argues  on 
the  job  in  strong  support  of  his  or  her  position  based  upon  biblical 
interpretation,  and  this  behavior  continues  over  a  period  of  time 
and  it  depends  on  the  eyes  of  the  beholder  as  to  whether  or  not  it 
is  hostile.  Then  the  question  arises,  do  you  think  that  this  would 
be  considered  in  violation  of  the  guidelines  by  those  who  are  pro- 
choice. 

On  the  other  hand,  if  one  is  strongly  pro-choice  and  makes  a  pro- 
lifer  the  subject  of  personalized  disparaging  attacks  due  to  his  or 
her  reliance  on  the  Bible  for  interpretation,  would  this  amount  to 
harassment  and  be  in  violation  of  the  guidelines? 

You  have  the  problem  of  political  issues  that  arise  and  you  have 
the  issue  of  religious  issues,  and  sometimes  they  interrelate.  Have 
you  considered  relative  to  such  matters  what  would  be  construed 
as  political  and  could  be  construed  as  being  religious? 

Ms.  Johnston.  Senator,  as  you  know,  these  cases  can  involve  in 
some  instances  extremely  complex  issues  and  are  going  to  have  to 
be  decided  case  by  case.  It  is  going  to  depend  on  a  million  sur- 
rounding circumstances.  I  think,  though,  as  a  general  proposition, 
what  we  can  say  is  that  conversations  Uke  that  probably  would  be 
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deemed,  while  offensive  to  some  because  they  disagree  with  them, 
as  not  inherently  denigrating  another  person's  religion. 

I  have  to  say  that  I  don't  know  of  any  case  directly  on  point,  but 
I  would  think  that  in  a  situation  like  that  one  of  the  factors  that 
would  come  in  is  whether  somebody  said,  this  offends  my  religious 
belief,  and  whether  it  was  kept  up  almost  as  a  way  to  taunt  them. 

Mr.  Gallegos.  If  I  might  add  to  that,  I  think  we  have  to  keep 
in  mind  that  the  target  of  the  harassment  guidelines  is  to  reach 
out  to  those  people  who  are  engaging  in  a  form  of  harassment 
against  other  people  because  of  the  other  people's  religious  beliefs. 
The  guidelines  are  not  targeting  vigorous  discussions  in  the  work- 
place, expressions  of  belief,  people's  own  internal  belief  systems. 
They  attempt  to  enforce  the  provisions  of  the  law  that  prevent  har- 
assment of  people  on  the  basis  of  their  religion. 

Senator  Heflin.  Do  you  consider  that  it  is  necessary  and  essen- 
tial that  guidelines  be  issued,  and  if  so,  what  is  the  statutory  basis 
of  it? 

Mr.  Gallegos.  Well,  as  you  know,  Senator,  the  EEOC  does  have 
the  enforcement  authority  under  title  VII,  and  title  VII  covers  race, 
color,  religion,  national  origin,  and  gender.  We  also  have  the  addi- 
tional enforcement  authority  under  the  Americans  With  Disabil- 
ities Act  and  we  included  that  as  well,  and  we  also  have  enforce- 
ment authority  under  the  Equal  Pay  Act  and  under  the  Age  Act. 

We  believe  that  harassment  on  the  basis  of  race,  color,  religion, 
national  origin,  age,  and  disability  occurs  with  sufficient  frequency 
that  it  would  warrant  comprehensive  guidelines,  guidelines  that 
would  provide  a  unified  and  standardized  analytical  framework  to 
look  at  harassment  claims  that  come  to  the  Commission  and  which 
the  Commission  has  to  investigate  and  ultimately  determine 
whether  or  not  title  VII  or  the  other  laws  that  we  enforce  have 
been  violated. 

We  also  get  a  great  many  questions  from  employers  as  to  what 
kind  of  conduct  violates  these  laws  and  when  does  conduct  rise  to 
the  level  of  prohibited  harassment.  So  we  think  that  properly  draft- 
ed guidelines  can  assist  our  investigators,  and  also  provide  infor- 
mation to  employers,  without  having. a  chilling  effect  on  religious 
expression. 

In  fact,  if  the  guidelines  make  clear,  perhaps  through  questions 
and  answers,  that  it  is  prohibited  to  have  a  blanket  ban  on  the  ex- 
pression of  religious  beliefs  in  the  workplace  and  that,  in  fact,  an 
employer  would  violate  title  VII  to  do  that,  that  would  be  a  step 
to  make  the  guidelines  clearer. 

As  to  what  the  future  is  for  these  particular  guidelines,  I  can't 
address  that  because  I  am  not  a  sitting  member  of  the  Commission 
and  they  ultimately  have  to  review  that.  I  can  say  the  commis- 
sioners are  very  sensitive  to  the  issue.  When  we  first  opened  the 
comment  period,  we  didn't  get  the  response  that  we  got  later  on 
after  the  comment  period  was  closed,  and  once  the  commissioners 
were  made  aware  of  the  huge  response  that  we  were  getting,  they 
then  agreed  to  reopen  the  comment  period  and  to  consider  that  set 
of  comments. 

They  also  permitted  the  review  and  consideration  of  comments 
that  came  in,  between  the  comment  period.  So  I  think  it  is  fair  to 
say  the  Commission  is  trying  to  go  about  this  in  the  most  respon- 
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sible  manner  that  it  can  and  to  consider  all  the  possible  views  on 
this  issue  that  are  out  there. 

Senator  Heflin.  Senator  Grassley? 

Senator  GRASSLEY.  Under  existing  law,  as  you  know,  the  em- 
ployee is  required  to  make  known  that  a  particular  activity  is  un- 
welcome. Of  course,  without  such  clear  communication  of  not  rel- 
ishing such  a  behavior,  an  employee  can't  make  a  prime  facie 
claim. 

Now,  the  regulations  don't  mention  the  need  for  an  employee  to 
make  known  that  behavior,  like  in  this  case  of  religious  activity.  So 
under  your  new  guidelines,  is  an  employee  to  make  known  that  a 
particular  religious  conduct  is  unwelcome  to  be  able  to  establish  a 
religious  harassment  claim? 

Ms.  Thornton.  Senator,  under  existing  law,  of  course, 
unwelcomeness  is  always  an  element  of  an  harassment  claim.  It  is 
not  specifically  mentioned  in  these  proposed  guidelines  and  now 
that  this  issue  has  come  up,  it  is  maybe  another  point  of  clarifica- 
tion. Quite  frankly,  as  you  can  probably  tell  from  reading  the 
guidelines,  we  talk  about  harassment  includes  epithets,  slurs,  that 
sort  of  thing,  and  what  we  were  frankly  thinking  about  when  the 
guidelines  were  drafted  was  this  kind  of  taunting  and  abuse  and 
name-calling. 

In  those  situations,  while  unwelcomeness  is  technically  always 
an  element  of  the  claim,  as  a  practical  matter  the  unwelcomeness 
is  presumptively  there,  obviously,  if  people  are  calling  each  other 
by  epithets  that  denigrate  their  race  or  religion  or  whatever. 

Senator  Grassley.  I  am  glad  that  you  are  considering  that  that 
is  maybe  something  that  should  be  changed,  but  I  think  you  are 
saying,  since  it  isn't  in  your  regulations,  then  to  the  extent  to 
which  it  isn't  in  your  guidelines  you  are  admitting  to  extending  ex- 
isting law  because  in  existing  law  unwelcomeness,  for  a  prime  face 
case,  must  be  a  factor. 

Ms.  Thornton.  Senator,  our  intent  was  not  to  expand  existing 
law.  We  thought  that  existing  law  took  care  of  the  problem,  but  we 
appreciate  having  gotten  the  comments.  We  appreciate  that  this  is 
an  area  that  has  and  could  cause  confusion  and  is  something  that 
is  one  of  the  points  that  may  need  eventually  to  be  addressed. 

Senator  GRASSLEY.  What  about  a  positive  expression  of  faith  by 
an  individual  that  to  another  individual  might  be  unwelcome — a 
positive  expression  of  faith? 

Ms.  Thornton.  As  you  know,  Senator,  in  order  to  rise  to  the 
level  of  unlawful  harassment  we  have  to  be  talking  about  severe, 
pervasive,  hostile  and  denigrating  conduct,  and  so  the  example  that 
you  are  talking  about  would  not  seem  to  come  close  to  the  defini- 
tion. 

Senator  GRASSLEY.  I  want  to,  first  of  all,  sending  me — ^you  pro- 
vided me  some  information  I  have  here  that  I  received  from  your 
office  regarding  what  is  referred  to  as  charge  receipts,  in  this  case 
for  religious  harassment  as  one  category. 

In  this  information,  the  charges  are  broken  down  into  several  dif- 
ferent categories  and  the  first  category  is  the  total  number  of  title 
VII  cases,  all  bases  and  all  issues,  and  we  have  for  fiscal  year  1992, 
105,824;  for  fiscal  year  1993,  109,918.  Then,  second,  religion  with 
an  issue  of  harassment  or  intimidation,  you  have  524  in  1992,  and 
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587  in  1993.  Then,  as  another  example  just  for  comparison  pur- 
poses, you  had  sexual  harassment,  10,532,  plus  11,908  for  fiscal 
year  1993. 

So  of  all  the  charges  brought  under  title  VII  in  1992  and  1993, 
and  that  is  a  total  of  215,742  cases,  only  1,111  were  religious  har- 
assment or  intimidation  cases.  That  is  .515  percent  of  the  total, 
just  barely  over  one-half  of  1  percent.  Although  that  number  is 
minimal,  I  don't  in  any  way  question  the  importance  of  those  cases, 
particularly  those  found  to  be  genuine  religion  harassment  cases 
similar  to  the  Weiss  case. 

Now,  this  is  what  I  am  curious  about,  to  understand  the  reason 
that  the  EEOC  wants  to  include  religion  in  these  new  harassment 
regulations.  With  only  one-half  of  1  percent  of  the  title  VII  cases 
fitting  into  this  category,  why  do  you  deem  it  necessary  to  include 
religion  in  regulations  which  some  believe  are  broadly  and  vaguely 
written? 

Ms.  Thornton.  Senator,  the  Supreme  Court  has  indicated  that 
title  VII  requires  that  all  the  protected  bases  be  treated  equally. 
That  is  point  one,  but  the  second,  I  think,  other  point  is  that  we 
were  not  to  include  religion  in  these  guidelines — and  I  think  the 
point  has  been  made  by  two  of  the  Senators — it  may  be  taken  that 
either  harassment  on  the  basis  of  religion  is  less  serious  or  that 
employers  do  not  have  to  be  concerned  about  harassment  on  the 
basis  of  religion.  As  a  consequence,  we  felt  it  was  important  to  in- 
clude harassment  to  let  the  public  know  that  harassment  on  the 
basis  of  religion  was  equally  protected. 

Senator  Grassley.  Well,  if  you  interpreted  my  question  to  mean 
should  you  have  regulations,  as  opposed  to  a  separate  category  of 
regulations,  that  was  my  point. 

Ms.  Thornton.  Senator,  again,  this  is  a  question,  as  Doug  indi- 
cated, that  is  going  to  be  ultimately  left  to  the  Commission.  We  are 
going  to  have  to,  as  an  office,  present  to  the  Commission  all  the 
possibiHties  in  terms  of  options  with  these  guidelines.  They  range 
from  doing  no  guidelines,  to  taking  religion  out,  to  doing  separate 
guidelines  for  religion,  to  clarifying  and  providing  questions  and 
answers,  and  that  will  be  something  that  we  will  be  sending  for- 
ward to  the  Commission  at  some  point  and  they  will  have  to  ulti- 
mately make  the  decision.  That  is  within  their  purview. 

Senator  Grassley.  Now,  I  guess,  Mr.  Gallegos,  I  would  remind 
you  before  I  ask  my  next  question — and  I  am  not  necessarily  ask- 
ing it  of  you;  if  you  want  your  staff  to  answer  it,  that  is  OK.  You 
said  we  ought  to  make  clear  that  the  guidelines  are  intended  to  ex- 
plain existing  law,  consolidating  existing  judicial  and  Commission 
precedent,  not  to  create  any  new  legal  theories  or  in  any  way — 
well,  up  to  that  point. 

Under  the  new  guidelines,  you  have  changed  the  standard  for  de- 
termining a  hostile  or  abusive  working  environment  from  the  tradi- 
tional reasonable  person  standard  to  a  modified  reasonable  person 
of  the  victim's  race,  religion,  gender,  et  cetera,  standard.  This,  I 
hope  you  will  agree,  is  not  a  statement  of  current  law,  but  this  is 
rather  an  extension  of  that  law.  By  what  authority  do  you  make 
this  extension? 

Mr.  Gallegos.  I  think  Ms.  Johnston  addressed  that  point  a  little 
earlier,  and  that  is  that  we  are  trying  to  stay  as  close  to  the  law. 
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as  decided  by  the  Supreme  Court,  as  we  can.  If  this  goes  further 
than  that,  the  comment  has  been  made  to  the  Commission,  and  I 
am  sure  they  are  going  to  consider  that. 

Again,  the  proposed  guidelines — they  are  not  final  guidelines — to 
the  extent  that  when  we  take  a  shot  at  drafting  something  we  get 
comments  back  that  say  what  you  attempted  to  do  isn't  what  you 
accomplished  and  here  are  some  areas  where  you  fell  short,  that 
is  what  the  comment  period  is  all  about. 

Senator  Grassley.  Well,  if  I  am  wrong  from  a  legal  standpoint, 
correct  me,  but  it  is  my  understanding  that  only  one  circuit,  the 
ninth  circuit — and  this  was  in  a  sexual  harassment  decision  and  it 
was  some  3  or  4  years  ago — used  the  reasonable  woman  standard. 
There  is  no  other  circuit  court  or  Supreme  Court  that  has  followed 
that  example,  and  so  that  is  changing  existing  law  unless  you  are 
using  the  standard  of  that  ninth  circuit  to  broaden  the  law,  and  I 
don't  see  how  you  can  use  one  circuit's  decision  to  broaden  that 
law. 

Ms.  Johnston.  Senator,  when  we  said  we  were  relying  on  exist- 
ing, this  is  an  interpretation  that  the  Commission  has  articulated 
several  years  ago  in  internal  guidance  with  regard  to  sexual  har- 
assment. I  believe  there  is  also  a  more  recent  third  circuit  decision, 
Andrews,  and  if  you  need  the  full  name  I  can  get  it  for  you  after- 
wards, that  also  has  adopted  this  reasonable  woman  perspective. 

As  we  said,  although  we  understand  that  this  has  been  widely 
interpreted  as  a  big  change  and  as  imposing  a  subjective  standard, 
the  Commission's  intent  was  to  retain  an  objective  standard  and 
was  simply  trying  to  be  more  all-encompassing  by  saying  when  you 
talk  about  looking  at  it  from  the  perspective  of  the  reasonable  per- 
son, one  of  the  considerations  is  the  perspective  of  somebody  of  the 
victim's  race  or  religion,  or  whatever.  It  was  not  intended,  as  Ms. 
Thornton  said,  to  give  a  claim  to  the  hypersensitive  person. 

Senator  Grassley.  Well,  what  do  you  think  is  going  to  be  the  ef- 
fect of  the  new  standard — well,  I  guess  not  what  the  intended  effect 
is,  but  what  do  you  anticipate  the  effect  of  the  new  standard  is 
going  to  be? 

Ms.  Johnston.  Well,  as  has  been  said  earlier,  first  of  all,  this  is 
an  issue  that  the  commissioners  are  going  to  have  to  look  at  and 
determine  what,  if  any,  revisions,  clarifications,  total  changes  they 
wish  to  make  to  it.  But  I  can  only  tell  you  that  our  intent  in  doing 
it  was  not  to  drastically  depart  from  existing  law. 

Senator  Grassley.  Anticipating  for  the  record  what  goes  on  here 
for  the  Commission,  I  would  make  a  request  that  the  hearing 
record  from  today's  hearing  be  included  in  the  official  comment  pe- 
riod, as  well. 

Mr.  Gallegos.  We  will  do  that. 

Senator  GRASSLEY.  Thank  you. 

Senator  Heflin.  Well,  thank  you.  We  appreciate  your  testimony. 

We  will  call  the  next  witnesses  as  a  panel.  Dudley  C.  Rochelle 
is  an  attorney;  Professor  Douglas  Laycock;  Robert  S.  Peck,  on  be- 
half of  the  American  Civil  Liberties  Union;  Michael  K.  Whitehead, 
on  behalf  of  the  Southern  Baptist  Convention;  Marc  D.  Stern,  on 
behalf  of  the  American  Jewish  Congress;  Mr.  Dan  T.  Cathy,  execu- 
tive vice  president  of  Operations  of  Chick-fil-A;  and  Reverend  Louis 
P.  Sheldon,  executive  director  of  the  Traditional  Values  Coalition. 
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If  you  will  come  forward,  we  will  start.  Ms.  Rochelle,  would  you 
start,  please?  Limit  your  remarks  to  5  minutes  and  summarize, 
and  your  written  testimony  will  be  made  part  of  the  record. 

PANEL  CONSISTING  OF  DUDLEY  C.  ROCHELLE,  SPANOS  AND 
ROCHELLE,  ATLANTA,  GA;  DOUGLAS  LAYCOCK,  AND  ALICE 
MCKEAN,  YOUNG  REGENTS  CHAIR  IN  LAW,  UNIVERSITY  OF 
TEXAS  LAW  SCHOOL;  ROBERT  S.  PECK,  LEGISLATIVE  COUN- 
SEL, AMERICAN  CIVIL  LIBERTIES  UNION;  MICHAEL  K. 
WHITEHEAD,  GENERAL  COUNSEL,  SOUTHERN  BAPTIST  CON- 
VENTION; MARC  D.  STERN,  CODIRECTOR,  COMMISSION  ON 
LAW  AND  SOCIAL  ACTION,  AMERICAN  JEWISH  CONGRESS; 
DAN  T.  CATHY,  EXECUTIVE  VICE  PRESIDENT,  CHICK-FIL-A, 
INC.;  AND  LOUIS  P.  SHELDON,  CHAIRMAN,  TRADITIONAL 
VALUES  COALITION 

STATEMENT  OF  DUDLEY  C.  ROCHELLE 

Ms.  ROCHELLE.  Thank  you.  Senator  Heflin.  I  appreciate  the  invi- 
tation by  the  committee  and  appreciate  the  opportunity  to  give  the 
committee  the  perspective  of  a  labor  lawyer  who  represents  em- 
ployers, and  has  for  18  years— actually,  employers  for  12  years.  Be- 
fore that,  I  represented  the  U.S.  Department  of  Labor,  but  I  have 
been  involved  in  these  labor  law  issues  and  discrimination  issues 
for  a  long  time. 

I  don't  represent  any  advocacy  group  here.  I  am  not  a  regular 
participant  in  public  policy  issues.  When  I  read  regulations,  I  am 
not  looking  at  them  to  scrutinize  them  on  public  policy  grounds  or 
constitutional  grounds.  I  am  looking  to  try  to  assist  my  clients  in 
their  efforts  to  comply  with  the  law,  including  title  VII,  including 
religious  discrimination,  and  including  religious  harassment,  which 
I  believe  is  against  the  law  under  current  law  and  should  continue 
to  be,  as  it  is  currently  defined. 

Now,  in  my  written  testimony  I  have  covered  a  number  of  issues 
which  relate  to  the  constitutional  implications,  both  first  amend- 
ment and  freedom  of  expression  of  religion,  on  these  guidelines,  but 
I  am  going  to  leave  those  parts  of  the  discussion  to  the  more  emi- 
nent legal  scholars  with  me  on  the  panel  and  just  try  to  give  you 
the  perspective  of  a  labor  lawyer  trying  to  advise  employers  under 
these  guidelines.  . 

Employers  are  not,  and  do  not  want  to  be  in  the  business  of  wm- 
ning  lawsuits.  They  want  to  be  in  the  business  of  avoiding  law- 
suits. They  want  to  comply  with  the  law,  but  labor  law  and  employ- 
ment law  is  increasingly  complex  and  difficult.  They  are  covered  by 
an  increasing  number  of  laws.  I  think  other  labor  lawyers  would 
agree  with  me  that  we  have  trouble  keeping  up  with  all  of  them, 
and  employers  need  and  require  clear  guidance  on  how  to  comply 
with  what  is  against  the  law. 

My  employer  clients  don't  come  to  me  saying,  how  can  I  avoid 
compliance  with  the  rules  against  religious  harassment,  how  can  I 
discriminate  against  my  employees,  but  they  are  very  confused 
about  these  kinds  of  regulations  that,  as  you  have  pointed  out,  go 
to  the  internal  person  rather  than  external  characteristics,  and  go 
to  qualities  that  are  not  visible  to  the  employer. 
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They  need  clear  policy  that  enables  them  to  avoid  harassment 
without  sacrificing  their  own  constitutional  rights  to  freedom  of  ex- 
pression in  the  workplaces  as  employers,  or  the  rights  of  their  em- 
ployees. Now,  that  is,  in  fact,  the  purpose  of  guidelines  that  the 
EEOC  issues.  It  is  to  guide  employers  and  the  public  on  what  is 
against  the  law. 

I  think  that  the  confusion  that  we  have  heard  expressed  here 
today  already  and  that  has  come  in,  in  the  form  of  comments,  has 
demonstrated  that  these  particular  guidelines  have  failed  their  es- 
sential purpose;  that  is,  to  provide  clear  guidance. 

My  dilemma  when  I  first  read  these  as  currently  drafted  is  that 
the  relatively  straightforward  advice  I  used  to  be  able  to  give  on 
how  to  comply  with  the  law  in  terms  of  religious  discrimination 
and  harassment  is  suddenly,  vague.  The  whole  area  is  fraught  with 
peril.  The  potential  liability  is  so  broad  that  the  only  clear  advice 
I  can  now  give  to  avoid  claims  of  religious  harassment  is  to  sanitize 
the  workplace  of  all  expression  of  religion,  religious  preference  or 
religious  belief,  much  the  same  or  analogous  to  the  way  we  advise 
clients  in  the  sexual  harassment  context  when  we  give  educational 
programs  and  individual  advice  on  how  to  avoid  claims  under  those 
acts.  Yet,  isn't  religion  entitled  to  be  treated  differently  than 
sexism  and  racism,  which  are  totally  negative? 

The  EEOC  says  in  previous  statements  they  have  issued  and 
today  that  the  regulations'  purpose  or  the  guidelines'  purpose  was 
to  codify  current  law.  I  don't  agree  with  that.  That  is  detailed  in 
great  detail  in  my  written  testimony  and  I  won't  go  into  it  in  detail 
here,  but  I  especially  think  it  is  problematical  as  applied  to  the  re- 
ligious area,  and  let  me  give  you  a  few  examples. 

First  of  all,  this  has  been  discussed  to  some  extent  already.  The 
risk  of  offending  is  so  great  and  so  undefined  under  these  guide- 
lines that  they,  in  essence,  require,  or  at  least  encourage  the  em- 
ployer to  know  the  religion  of  the  employees.  Previous  to  these 
guidelines,  I  would  never  advise  an  employer,  you  need  to  find  out 
your  employees'  religion.  That  is  something  that  is  private  to  the 
employee. 

If  the  employee  has  a  problem  with  something  that  goes  on  in 
the  workplace,  they  come  forward  and  they  make  it  known  and  the 
employer  tries  to  accommodate  it,  but  there  is  no  need,  or  there 
has  not  been  in  the  past  any  need  for  an  employer  to  try  to  deter- 
mine what  the  employee's  religion  is.  However,  today,  it  seems  that 
under  these  guidelines  to  be  prepared  for  that  broad  liability 
against  offense  not  only  to  the  employee,  but  to  his  friends,  rel- 
atives and  associates  based  on  religion,  the  employer  needs  to 
know.  I  don't  believe  that  we  really  want  to  have  the  employer  en- 
tangled that  way  in  the  employee's  personal  religious  belief.  I  don't 
think  we  want  to  encourage  that,  and  it  definitely  goes  against  the 
constitutional  protection. 

There  have  been  some  statements  made  over  the  course  of  the 
months  about  rather  extreme  circumstances  that  could  occur  under 
these  guidelines,  and  I  am  not  saying  that  those  circumstances 
couldn't  occur,  that  there  couldn't  be  places  where  an  employer  pol- 
icy— or  an  employer  takes  action  against  an  employee,  say,  wearing 
a  religious  insignia  because  another  employer  is  offended  and  they 
are  facing  a  claim  on  that  basis. 
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But  I  think  that  one  thing  that  is  left  out  of  the  discussion  here 
is  that  we  know,  I  believe,  as  individuals  that  the  strong  expression 
of  religious  belief  to  people  who  are  nonbelievers  or  people  of  an- 
other religion  is  offensive;  it  is  offensive  on  some  level.  That  is  the 
whole  unique  quality  of  religion.  It  is  deeply  felt,  it  involves  sort 
of  a  world  view,  and  it  is  in  most  cases  of  most  major  religions  ex- 
clusive, and  so  there  is  a  per  se  offensive  character  to  it  and  that 
makes  it  different  from  the  examples  of  sexism  and  racism  and 
those  other  things.  Even  reasonable  people  may  be  offended  by  re- 
marks from  someone  of  another  religion. 

The  guidelines'  definition  of  harassing  conduct  which  you  all 
have  discussed  already  to  some  extent  is  broader  than  current 
law — phrases  such  as  "an  intimidating  act  related  to  religion."  One 
problem  here  we  haven't  discussed  today  is  the — and  I  don't  want 
to  make  it  the  whole  problem;  it  is  a  minority  part  of  the  problem, 
but  it  is  a  problem;  that  is,  employers  who  do  themselves  have  reli- 
gious convictions  and  may  express  their  religious  beliefs  on  occa- 
sion to  employees. 

In  all  the  different  contexts  of  the  various  labor  laws,  there  is  a 
certain  presumption  that  when  an  employer  acts  or  says  or  does 
vis-a-vis  an  employee,  it  is  intimidating.  There  is  an  unequal  rela- 
tionship there.  There  is  an  intimidating  factor  kind  of  built-in.  So 
an  intimidating  act  related  to  religion,  I  believe,  could  be  an  em- 
ployer simply  expressing  to  an  employee,  depending  on  the  cir- 
cumstances and  context,  his  personal  religious  belief  under  these 
guidelines. 

Finally,  and  this  is  very  important,  these  guidelines  do  expand 
the  definition  of  strict  liability  for  harassment.  They  go  way  beyond 
sexual  harassment  law  in  this  way.  Strict  liability  is  when  the  em- 
ployer is  liable  for  the  acts  of  an  employee  even  if  the  employer 
didn't  know  what  conduct  the  employee  engaged  in  beforehand  and 
didn't  ratify  it  afterwards. 

In  all  other  cases,  one  of  those  other  factors  has  to  be  present, 
but  under  strict  liability  the  employer  doesn't  know  beforehand 
what  his  supervisor  or  coemployee  says  to  another  employee, 
doesn't  say  afterwards  it  was  OK,  but  is  still  strictly  liable  for  it. 
That  is  scary  to  employers.  There  is  no  way  to  defend  against  that. 
So,  that  expansion  of  strict  liability  through  the  regulations  with 
the  agency  concept  is  a  verv  important  point,  and  I  think  a  large 
part  of  the  reason  why  employers'  response  to  these  guidelines  will 
be  to  institute  restrictive  policies  because  the  liability  is  too  far- 
reaching. 

The  issue  on  employee  protection  has  already  been 

Senator  Heflin.  If  you  can  summarize  in  about  30  seconds? 

Ms.  ROCHELLE.  The  issue  of  employee  protection  and  changing 
the  standard  on  that  has  already  been  discussed.  I  won't  go  into 
that,  but  I  think  that  finally  we  just  have  to  ask,  do  we  not  recog- 
nize that  religious  belief  is  different  from  racism  or  sexism  or  other 
types  of  negative  conduct  toward  one  another. 

On  the  issue  of  whether  religion  should  come  out  of  these  guide- 
lines or  not,  I  am  not  saying,  although  I  have  taken  the  position 
that  religion  should  be  removed,  that  there  couldn't  be  another  way 
to  do  it.  It  is  just  that  unless  the  people  doing  the  drafting  realize 
the  difference  about  religion,  because  it  is  a  peculiar  constitutional 
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protection,  I  don't  think  we  will  end  up  with  any  sort  of  draft  that 
makes  sense  and  protects  the  freedom. 

Thank  you. 

[The  prepared  statement  of  Dudley  C.  Rochelle  follows:] 

Prepared  Statement  of  Dudley  C.  Rochelle 

summary  and  outline  of  testimony 

The  following  testimony  analyzes  the  EEOC  Proposed  Gmdelines  from  the  per- 
spective of  an  employer's  potential  liability  and  the  effect  on  the  employer's  and  em- 
ployees' freedoms  of  religious  expression  and  speech.  The  analysis  includes  a  back- 
ground discussion  of  current  religious  harassment  law,  the  Proposed  Guidelines' 
radical  extension  of  and  deviation  from  current  law  with  specific  comparison  to  ex- 
isting regulations  and  case  law,  the  effect  on  the  employer  and  employees  of  the  ex- 
panded potential  liability  which  results,  and  the  unconstitutional  infringements  on 
speech  and  religious  expression.  The  specific  sections  are  as  follows: 

I.    The  Guidelines  Broaden  the  Definition  of  Religious  Harassment  and  Extend  Po- 
tential Liability  Beyond  the  Current  Legal  Standards 

A.  Existing  Law  Adequately  Protects  Employees  from  Religious  Harassment. 

B.  The  GuideUnes  Substantially  Broaden  the  Employer's  Liability  for  Harass- 
ment and  Deviate  from  Established  Precedent. 

C.  Compliance  with  the  Guidelines  Requires  an  Employer  to  Maintain  a  "Re- 
ligion-free" Workplace. 

n.    The  GviideUnes,  as  Applied  to  Religious  Harassment,  Violate  the  First  Amend- 
ment 

A.  Free  Expression  of  Religion. 

B.  Freedom  of  Speech. 

1.  The  Guidelines  are  Not  Necessary  or  Narrowly  Drawn. 

2.  Traditional  Exceptions  to  the  First  Amendment  Do  Not  Cover  the 
Speech  Prohibited  by  the  Guidelines. 

C.  Constitutional  Vagueness. 

D.  Violation  of  the  Administrative  Procedure  Act. 

in.    Policy  Concerns 

A.  The  Guidelines  Undermine  Employers'  Rights. 

B.  The  Guidelines  Undermine  Employees'  Rights. 

The  Effect  of  EEOC  Proposed  Guidelines  on  Harassment  on  Employers' 
Liability  and  Religious  Expression  in  the  Workplace 

This  testimony  is  given  in  response  to  a  request  by  the  Senate  Judiciary  Commit- 
tee, Subcommittee  on  Courts  and  Administrative  Practice,  to  provide  the  legal  per- 
spective of  a  labor  and  employment  specialist  who  represents  employers.  The  writer 
has  practiced  labor  and  employment  law  for  eighteen  years,  having  graduated  from 
Yale  Law  School  in  1975,  served  as  a  trial  attorney  tor  the  United  States  Depart- 
ment of  Labor,  Office  of  the  Regional  Solicitor,  and  represented  management  in  pri- 
vate practice  since  1982.  I  appreciate  the  opportunity  to  provide  the  Subcommittee 
with  the  perspective  of  an  attorney  who  attempts  to  educate  and  assist  employer 
clients  in  compljdng  with,  and  preventing  potential  liability  under,  the  various  fed- 
eral and  state  labor  and  employment  statutes,  including  Title  VH. 

Conclusion 

It  is  my  opinion  that  the  Proposed  Guidelines  on  Harassment  Based  on  Race, 
Color,  Reugion,  Gender,  National  Origin,  Age,  or  Disability,  proposed  by  the  EEOC 
on  October  1,  1993  ("Guidelines"  or  'Troposed  GuideUnes  ")  [58  FR  51266],  if  pro- 
mulgated in  their  present  form,  will  significantly  increase  potential  liability  under 
Title  VII  of  the  Civil  Rights  Act  of  1964  [42  U.S.C.A.  Sees.  2000e,  et  seq.]  ("Title 
yil  ")  for  employers.  In  practical  terms,  the  only  sure  course  for  an  employer  seek- 
ing to  avoid  liability  for  religious  harassment  would  be  to  prohibit  any  discussion 
or  expression  of  religion  in  the  workplace,  i.e.  to  institute  a  "religion-free  work- 
place' .  Although  employers  are  constrained  from  prohibiting  all  religious  expression 
of  employees  by  Title  VII's  prohibition  against  religious  discrimination,  the  potential 
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threat  for  claims  of  harassment  as  defined  by  these  Guidelines  is  far  greater  than 
the  threat  of  claims  from  religious  employees.  Further,  the  personal  expression  of 
reUgious  beliefs  and  practices  by  the  employer  and  all  management  employees  is  di- 
rectly and  severely  curtailed  by  these  Guidelines?,  non-management  employees  are 
likely  to  have  their  rights  curtailed  by  employer  pohcies  constraining  or  j)rohibiting 
religious  expression  in  the  workplace  as  a  result  of  these  GuideUnes.  The  overall 
effect  of  these  Guidelines  would  be  to  infringe  on  the  rights  to  freedom  of  speech 
and  free  exercise  of  religion  guaranteed  by  the  First  Amendment  to  the  Constitution 
of  the  United  States.  The  Guidelines  also  ignore  the  recent  enactment  of  the  Reli- 
gious Freedom  Restoration  Act,  which  appUes  a  strict  scrutiny  test  to  any  law  that 
substantially  burdens  religious  practice. 

Discussion 

I.  THE  GUIDELINES  BROADEN  THE  DEFINITION  OF  RELIGIOUS  HARASSMENT  AND  EXTEND 
POTENTIAL  LL^ILITY  BEYOND  THE  CURRENT  LEGAL  STANDARDS 

A.  Existing  law  adequately  protects  employees  from  religious  harassment 

The  only  religious  harassment  court  decision  cited  by  the  EEOC  illustrates  that 
courts  do  enforce  Title  VII  against  employers  for  rehgious  harassment.  Weiss  v. 
United  States,,  595  F.  Supp.  1050  [36  FEP  Cases  1]  (E.D.  Va.  1984)  presents  a  clas- 
sic case  of  harassment,  in  which  a  Jewish  employee  endured  his  supervisor's  blatant 
and  continuing  pattern  of  verbal  abuse,  offensive  religious  slurs,  demeaning  criti- 
cism of  Weiss's  performance  before  co-workers,  hostile  treatment,  poor  appraisals, 
and  groundless  accusations.  The  court  held  the  employer  liable  for  the  supervisor's 
harassment.  A  number  of  cases  have  enforced  Title  VII's  prohibition  against  reli- 
gious discrimination  in  cases  where  harassment  based  on  the  employee's  religion 
took  place,  and  have  also  recognized  harassment  under  tort  theories.  See,  e.g.,  Lam- 
bert V.  Condor  Mfg.,  56  FEP  Cases  (BNA)  532  (E.D.  Mich.  1991)  (male  employee  had 
religious  objections  to  nude  photos  in  work  area);  Obradovich  v.  Federal  Reserve 
Bank,  569  F.  Supp.  785,  34  FEP  Cases  (BNA)  1803  (S.C.N.Y.  1983)  (Jewish  em- 
ployee subjected  to  ethnic  and  religious  slurs,  assigned  menial  and  demeaning  tasks 
not  required  of  other  employees);  Compston  v.  Borden,  Inc.,  424  F.  Supp.  157  (S.D. 
Ohio  1976)  (Pattern  of  verbal  abuse  calculated  to  demean  employee  before  co-work- 
ers, based  on  religion  and  national  ancestry);  Smallzman  v.  Sea  Breeze,  60  FEP 
Cases  (BNA)  1031  (D.Md.  1993)  (Jewish  employee  who  endured  anti-Semitic  harass- 
ment stated  a  claim  for  intentional  infliction  of  emotional  distress). 

Courts  have  held  that  mandatory  (or  apparently  mandatory)  attendance  at  com- 
pany meetings  with  devotional  elements  creates  a  hostile  environment  sufficient  to 
justify  a  constructive  discharge  complaint.  See,  e.g.,  E.E.O.C.  v.  Townley  Engineering 
&  Mfg.  Co.,  859  F.2d  610,  613-615  (9th  Cir.  1988);  Young  v.  Southwestern  S&L 
Assoc,  509  F.2d  140,  143-144  (5th  Cir.  1975).  In  Townley,  the  employer  required 
that  employees  attend  weekly  devotional  services;  when  an  employee  asked  to  be 
excused,  he  was  told  he  must  attend  but  did  not  have  to  participate.  The  Court 
upheld  his  constructive  discharge  claim.  859  F.2d  at  612-615.  In  Southwestern  S&L, 
an  atheist  teller  ceased  attending  required  staff  meetings  because  a  prayer  was  in- 
cluded; when  she  objected,  her  supervisor  said  the  meeting  was  mandatory,  and  she 
quit.  The  Court  upheld  her  claim  for  constructive  discharge,  relying  on  E.E.O.C.  De- 
cision No.  72-11  14,  1972  WL  4024  (1972)  (employee  beheved  that  job  security 
threatened  if  she  did  not  attend  meetings);  and  E.E.O.C.  Decision  No.  72-528,  1971 
WL  3910  (1971)  (employer  poUcy  which  urges  employees  to  attend  meetings  regard- 
less of  religious  belief  is  on  its  face  discriminatory).  Both  the  EEOC  and  the  courts 
have  found  discrimination  even  when  the  employer  does  not  affirmatively  mandate 
religious  activity.  Townley,  859  F.2d  at  614,  n.5.;  Blalock  v.  Metals  Trades,  Inc.,  39 
FEP  140  (6th  Cir.  1985).  See  also  E.E.O.C.  Decision  No.  72-1114,  1972  WL  4024 
(1972);  E.E.O.C.  Decision  No.  72-528,  1971  WL  3910  (1971). 

Although  there  are  also  cases  where  the  claim  of  reUgious  harassment  is  not  sus- 
tained by  the  court,  these  cases  do  not  suggest  an  unwiUingness  to  enforce  the  pro- 
hibition of  reUgious  harassment.  See,  e.g.,  Taylor  v.  National  Group,  52  FEP  Cases 
(BNA)  832  (N.D.  Ohio  1989)  (Christian  employee  alleged  sexual  and  religious  har- 
assment, court  found  insufficient  facts  for  reUgious  harassment  claim);  Slamon  v. 
Westinghouse  Electric  Corp.,  386  F.  Supp.  174  (E.D.  Pa.  1974)  (Supervisor  demed 
making  abusive  statement,  and  testimony  of  other  employees  corroborates  super- 
visor rather  than  employee);  Reichman  v.  Bureau  of  Affuroative  Action,  536  F.  Supp 
1149,  30  FEP  Cases  (BNA)  1644  (M.D.  Pa.  1982)  (Comments  by  management  to 
Jewish  employee  about  Arab-Israeli  conflict  were  based  on  poUtical  opimon,  not  reU- 
gion);  Vaughn  v.  Ag  Processing,  57  FEP  Cases  (BNA)  1227  (Iowa  1990)  (Roman 
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Catholic  employee  was  verbally  abused  by  his  supervisor;  company  took  iimnediate 
action;  court  found  that  the  company  acted  reasonably,  and  the  employee  was  un- 
reasonable in  refusing  to  return  to  work  after  walking  off  the  job). 

The  above  cases  illustrate  that  the  prohibition  of  religious  discrimination  is  weU- 
recognized  and  enforced  by  the  courts,  according  to  the  principles  of  hostile  environ- 
ment analysis  developed  in  the  area  of  racial  and  national  origin  harassment  and 
applied  to  sexual  harassment.  See  Meritor  Savings  Bank  v.  Vinson,  All  U.S.  57,  65- 
66,  106  S.Ct.  2399,  2405  [40  FEP  Cases  (BNA)  1822]  (1986),  for  a  discussion  of  the 
development  of  this  body  of  law. 

Courts  have  generally  adopted  the  EEOC's  definition  of  "religious  practices"  in  en- 
forcing Title  VII: 

[T]he  Commission  will  define  religious  practices  to  include  moral  or  ethi- 
cal beliefs  as  to  what  is  right  and  wrong  which  are  sincerely  held  with  the 
strength  of  traditional  religious  views  *  *  ♦  The  fact  that  no  reUgious 
group  espouses  such  beliefs  or  the  fact  that  the  reUgious  group  to  which  the 
individual  professes  to  belong  may  not  accept  such  belief  will  not  determine 
whether  the  belief  is  a  religious  belief  of  tne  employee  or  prospective  em- 
ployee. 
EEOC  Religious  Discrimination  Guidelines,  29  CFR  §  1605. 

An  individual  does  not  have  to  belong  to  any  established  religious  group  as  long 
as  his  individual  belief  is  held  with  the  strength  of  traditional  reUgious  conviction 
[see,  e.g.,  EEOC  Decision  No.  71-799  (1979),  EEOC  Decision  No.  76-104].  An  indi- 
vidual's belief  which  is  incomprehensible  or  incorrect  to  others  is  nevertheless  pro- 
tected. See,  e.g.,  EEOC  Decision  No.  71-2620  (1971);  EEOC  Decision  No.  72- 
1301(1971)  (Employee's  views  protected  though  novel,  arguably  offensive,  or  in  ques- 
tionable taste).  An  employee  need  not  establish  that  he  is  a  member  of  a  particular 
sect  or  groiip  in  order  to  espouse  reUgious  beUefs.  See,  e.g.,  EEOC  Decision  No.  16- 
104,  12  FEP  Cas.  (BNA)  1359.  It  is  clear  that  avowed  atheists,  or  employees  who 
simply  do  not  share  the  employer's  beUefs,  are  protected  from  discrimination.  See, 
e.g..  Young  v.  Southwestern  Savings  and  Loan  Ass'n,  509  F.2d  140,  10  FEP  Cas. 
(BNA)  522  (5th  Cir.  1975);  Shapolia  v.  Los  Alamos  National  Lab.,  56  FEP  Cas. 
(BNA)  1617,  1618  (D.N.M.  1991). 

The  EEOC  definition  of  reUgion  is  so  broad  that'  'an  employer  could  easily  commit 
discrimination  without  realizing  it,  since  in  most  cases  there  is  no  way  of  knowing 
the  religion  of  an  employee  unless  the  employee  makes  it  known.  For  that  reason, 
the  traditional  test  for  a  prima  facie  case  of  religious  discrimination  has  included 
the  element  that  the  employee  must  have  complained  or  made  known  his  objections. 

To  estabUsh  a  prima  facie  case  of  religious  discrimination,  an  employee  must 
prove  that: 

(1)  He  has  a  bona  fide  beUef  that  compliance  with  an  employment  re- 
quirement is  contrary  to  his  religious  faith; 

(2)  He  has  informed  his  employer  about  the  conflict;  and 

(3)  He  was  discharged  because  of  his  refusal  to  comply  with  the  employ- 
ment requirement. 

See,  e.g.,  Johnson  v.  Angelica  Uniform  Group,  Inc.,  762  F.2d  671,  673  (8th  Cir. 
1985);  Tofedo  v.  Nobel-Sysco,  Inc.,  892  F.2d  1481,  1486  (10th  Cir.  1989),  cert,  denied, 
495  U.S.  948,  110  S.Ct.  2208  (1990);  Turpen  v.  Missouri-Kansas-Texas  R.R.,  736 
F.2d  1022,  1026  (5th  Cir.  1984).  Once  the  employee  estabUshes  a  prima  facie  ("on 
its  face  ")  case,  the  employer  must  prove  that  it  could  not  have  reasonably  accommo- 
dated the  employee's  religious  beliefs  without  creating  an  undue  hardship  to  the 
business.  42  U.S.C.  §2000e(j). 

In  the  harassment  contejct,  where  there  may  be  no  explicit  employment  require- 
ment to  which  the-employee  makes  known  his  objection,  the  courts  have  defined  the 
test  in  similar  terms  as  sexual  harassment  cases,  that  is,  that  the  conduct  must  be 
known  to  be  "unwelcome"  to  the  employee.  The  elements  of  a  "hostile  environment" 
religious  harassment  case  are  as  follows: 

(1)  The  plaintiff  belongs  to  a  protected  class; 

(2)  The  plaintiff  was  subject  to  unwelcome  reUgious  harassment; 

(3)  The  harassment  was  based  upon  reUgion; 

(4)  The  harassment  affected  a  term,  condition  or  privilege  of  employment; 
and 

(5)  The  employer  knew  or  should  have  known  of  the  harassment  and 
failed  to  take  prompt  remedial  action.  Vaughn  v.  Ag  Processing,  57  FEP 
Cases  (BNA)  1227  (Iowa  1990). 
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Where  a  supervisor  with  actual  authority  over  the  employee  as  the  employer's 
agent  commits  harassment  and  causes  adverse  action  against  an  employee,  the  em- 
ployer will  be  Uable  regardless  of  the  employer's  knowledge  or  remedial  action.  See, 
e.g.,  EEOC  Decision  No.  72-114  (1972).  However,  employers  are  not  automatically 
liable  for  harassment  by  supervisors.  Meritor  Savings  Bank,  106  S.Ct.  at  2408.  For 
automatic  or  "strict  liabiUty"  to  result,  the  harassment  by  the  supervisor  must  re- 
sult in  a  tangible  job  detriment  (such  as  discharge,  demotion,  loss  of  promotional 
opportunity).  See  Id.  at  2410  (Concurring  Opinion)  and  cases  cited  therein. 

As  this  review  makes  clear,  Title  VII  and  the  currently  applicable  regulations 
have  been  interpreted  by  the  courts  to  provide  adequate  protection  of  employees 
from  religious  discrimination,  including  harassment. 

B.  The  guidelines  substantially  broaden  the  employer's  liability  for  harassment  and 

deviate  from  established  precedent 

The  Supplementary  Information  published  with  the  Guidelines  infers  that  the 
Guidelines  merely  state  the  existing  law  of  harassment.  In  response  to  concerns 
about  religious  harassment,  the  EEOC  has  issued  a  letter  which  states  that  the 
Guidelines  "do  not  set  forth  new  law"  but  merely  consoUdate  and  clarify  existing  law 
on  harassment  in  the  workplace".  In  fact,  the  Guidelines  substantially  broaden  the 
existing  concept  of  harassment  and  the  potential  Uability  of  the  employer. 

This  oroader  view  is  easily  illustrated  by  a  comparison  of  the  Proposed  Guidelines 
to  the  existing  guidelines  on  sexual  harassment,  EEOC  Guidelines  on  Discrimina- 
tion Because  of  Sex,  29  C.F.R.  Sec.  1604.11(1992)  ("Sex  Guidelines  "). 

The  Proposed  GuideUnes  broaden  the  definition  of  harassment: 

Harassment  is  verbal  or  physical  conduct  that  deni^ates  or  shows  hos- 
tility or  aversion  toward  an  individual  because  of  his/her  *  *  *  religion 
*  *  *  or  that  of  his/her  relatives  friends  or  associates,  and  that: 

(i)  Has  the  purpose  of  effect  of  creating  an  intimidating,  hostile,  or  offen- 
sive working  environment; 

(ii)  Has  the  purpose  of  effect  of  unreasonably  interfering  with  an  individ- 
ual's work  perwrmance;  or 

(iii)  Otherwise  adversely  affects  an  individual's  employment  opportunities. 
Proposed  Guidelines,  Sec.   1609(b)(1)  (Emphasis  added  to  highlight  portions  not 
found  in  Sex  Guidelines). 

The  Guidelines  eliminate  the  requirement  set  forth  in  established  precedent  that 
the  employee  must  object  to  the  employer  or  make  known  that  the  conduct  is  unwel- 
come. Therefore,  the  employer  may  be  completely  ignorant  of  the  employee's  reli- 
gious beliefs,  which  may  be  atheism  or  agnosticism  according  to  the  EEOC  defini- 
tion. The  employer  is  almost  certainly  ignorant  of  the  beliefs  of  the  employee  s  rel- 
atives, friends,  or  associates."  Yet,  the  employer  must  not  engage  in  any  conduct 
which  could  have  the  effect  of  being  offensive  to  them.  This  is  an  impossible  burden 
for  an  employer  to  meet. 

The  "adversely  affects"  clause  is  vague  and  not  defined  in  any  case  law  on  harass- 
ment. If  an  employer  takes  adverse  action  against  an  employee  because  of  hisAier 
religion,  that  is  simply  religious  discrimination,  and  evidence  of  slurs,  iokes,  or  other 
conduct  which  may  constitute  harassment  is  admissible  as  evidence  that  the  action 
was  based  on  religion.  That  case  would  be  determined  by  the  well-developed  legal 
standards  for  discrimination  cases.  Harassment  cases  have  always  required  a  show- 
ing of  either  a  hostile  environment  (category  i),  or  interference  with  the  individu^  s 
work  performance  (category  ii).  Legal  standards  of  proof  have  been  developed  for 
both  these  recognized  types  of  harassment.  To  place  "adverse  action"  discrimination 
(category  iii)  under  the  definition  of  harassment  has  the  effect  of  analyzing  all  reli- 
gious discrimination  cases  as  harassment,  which  is  inappropriate  and,  under  these 
guidelines,  troublesome.  If  "adversely  affects"  means  something  besides  adverse  ac- 
tion, it  adds  a  new  category  to  harassment  which  is  vague,  undefined,  and  unlim- 

The  Guidelines  include  a  comprehensive  definition  of  harassing  conduct  which  is 
not  found  in  the  sexual  harassment  guidelines,  and  a  standard  for  determimng 
whether  conduct  is  sufficient  to  constitute  actionable  harassment  which  is  unprece- 
dented in  current  law. 

Harassing  conduct  includes,  but  is  not  Umited  to,  the  following: 

(i)  Epithets,  slurs,  negative  stereotyping,  or  threatening.intimidating  or 
hostile  acts  that  relate  to  *  *  "*  religion  *  *  *  and 

■   (ii)  Written  or  graphic  material  that  denigrates  or  shows  hostility  or  aver- 
sion toward  an  individual  or  group  because  of  *  *  "*  religion  ♦  *  *  and  that 
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is  placed  on  walls,  bvilletin  boards,  or  elsewhere  on  the  employer's  premises, 
or  circixlated  in  the  workplace. 
Proposed  GuideUnes,  Sec.  1609.  1(b)(2). 

The  Supreme  Court  has  recently  reiterated  that  all  conduct  must  be  considered 
in  context,  and  that  a  "a  mere  offensive  utterance"  does  not  necessarily  establish 

harassment."   Harris   v.   Forklift   Systems,    Inc., U.S. ,    114    S.Ct.    367, 

371(1993).  The  Proposed  Guidelines  include  the  standard  provision  (also  included  in 
the  sexual  harassment  guidelines)  that  the  determination  whether  the  alleged  con- 
duct constitutes  harassment  will  include  the  totality  of  the  circumstances  [Sec. 
1609.1(e)].  Notwithstanding  that  provision,  the  Guidelines'  description  of  harassing 
conduct  does  not  make  any  reference  to  the  fact  that  one  instance  of  such  conduct 
does  not  necessarily  establish  harassment,  though  the  [sexual  policy  guidelines,  cite] 
do.  The  Guidelines  cite  only  two  cases  to  illustrate,  one  involving  infrequent  com- 
ments and  one  involving  one  egregious  incident,  thereby  emphasizing  that  isolated 
instances  may  establish  narassment.  Sec.  1609.1(c)  and  n.  4. 

Perhaps  the  most  significant  departure  from  current  law  is  the  description  of  the 
standard  for  determimng  whether  harassing  conduct  creates  a  hostile  or  abusive 
work  environment: 

The  standard  for  determining  whether  verbal  or  physical  conduct  relating 
to  religion  is  sufficiently  severe  or  pervasive  to  create  a  hostile  or  abusive 
work  environment  is  whether  a  reasonable  person  in  the  same  or  similar 
circumstances  would  find  the  conduct  intimidating,  hostile  or  abusive.  The 
"reasonable  person"  standard  includes  consideration  of  the  perspective  of 
persons  of  the  alleged  victim's  *  *  ♦  religion.  It  is  not  necessary  to  make 
an  additional  showing  of  psychological  harm. 
Guidelines,  Sec.  1609.  1(c)  (Emphasis  added). 

Presumably,  the  Guidelines  would  extend  this  definition  of  "reasonable  person"  to 
include  a  person  of  the  religion  of  the  victim's  "relatives,  friends,  or  associates"  in 
those  cases  where  liability  is  founded  on  conduct  showing  aversion  towards  their  re- 
ligion, as  permitted  under  Sec.  1609(a). 

This  reasonable  person  standard,  as  applied  to  religion,  is  not  found  in  current 
law.  In  sexual  harassment  cases,  courts  nave  differed  on  whether  to  apply  a  "rea- 
sonable person"  or  a  "reasonable  woman"  (that  is,  from  the  perspective  of  the  al- 
leged victim's  sex)  standard,  and  the  Supreme  Court  has  not  resolved  this  issue. 
There  is  a  great  deal  of  controversy  about  whether  the  objective  "reasonable  person" 
test  can  be  narrowed  to  encompass  only  persons  from  the  victim's  group  (i.e.,  rea- 
sonable woman).  Still,  at  least  the  employer  is  able  to  determine  which  sex  he  is 
dealing  with;  in  religious  harassment  cases,  he  may  not  know  the  victim's  perspec- 
tive or  the  perspective  of  persons  of  the  victim's  reUgion. 

Indeed,  neither  the  EEOC  nor  the  courts  have  applied  a  "reasonable  person"  test 
of  any  kind  in  religious  cases.  The  victim  of  religious  discrimination  is  viewed  alone, 
and  his  views  need  not  be  shared  by  any  organized  religion,  cult,  or  groiip  to  be  pro- 
tected, nor  must  they  appear  in  doctrinal  statements  of  faith.  See,  e.g.,  EEOC  Deci- 
sion No.  76-104,  12  FEP  Cases  (BNA)  1359  (1976)  (Employee  with  sincere  behef 
agmnst  Sunday  work  entitled  to  accommodation  though  not  a  member  of  any  Sab- 
batarian group);  EEOC  Decision  No.  91-1  (1991)  (Christian  employees  had  claim  de- 
spite employer's  claim  that  he  was  also  a  Christian);  EEOC  Decision  No.  71-1114 
(1972)  (Employee  "subjectively  felt  intimidated",  no  further  inquiry  into  beUefs;  this 
case  was  relied  on  in  Guidelines,  Sec.  1609.  1(d)  at  n.  5);  Young  v.  Southwestern 
S&L  Assoc,  509  F.2d  140  (5th  Cir.  1975)  (atheist  employee).  Again,  the  GuideUnes 
have  departed  from  established  precedent. 

Finally,  the  Guidelines  go  far  beyond  current  law  in  establishing  strict  liability 
of  the  employer  ^  for  employees'  behavior  towards  other  employees: 

An  employer  is  liable  for  its  conduct  and  that  of  its  agents  and  super- 
visory employees  with  respect  to  workplace  harassment  on  the  basis  of 
*  *  *  religion.: 

( 1)  Where  the  employer  knew  or  should  have  known  of  the  conduct  and 
failed  to  take  immediate  and  appropriate  corrective  action;  or 

(2)  Regardless  of  whether  the  employer  knew  or  should  have  known  of  the 
conduct,  where  the  harassing  supervisory  employee  is  acting  in  an  "agency 
capacity."  To  determine  whether  the  harassing  individual  is  acting  in  an 
"agency  capacity ,"the  circumstances  of  the  particular  emplo)Tnent  relation- 


1  Strict  liability  means  that  the  Court  imposes  liability  regardless  of  whether  the  employer 
knew  of  the  harassment  and  failed  to  take  action. 
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ship  and  the  job  functions  performed  by  the  harassing  individual  shall  be 
examined.  "Apparent  authority"  to  act  on  the  employer's  behalf  shall  be  es- 
tablished where  the  employer  fails  to  institute  an  expUcit  poUcv  against 
harassment  that  is  clearly  and  regularly  communicated  to  employees,  or 
fails  to  establish  a  reasonably  accessible  procedure  by  which  victims  of  har- 
assment can  make  their  complaints  known  to  appropriate  officials  who  are 
in  a  position  to  act  on  complaints. 
GuideUnes,  Sec.  1609.  2(a)(2)  (Emphasis  added). 

Contrast  this  to  the  law  of  sexual  harassment  as  it  has  developed.  The  Sex  Guide- 
lines include  a  statement  that  an  employer  is  responsible  for  the  acts  of  its  agents 
regardless  of  whether  the  specific  acts  were  authorized  of  forbidden  and  regardless 
of  whether  the  employer  knew  or  should  have  known  of  their  occurrence  [Sec. 
1604.11(c)].  However,  the  courts  have  not  completely  adopted  the  EEOC's  definition 
of  liability  based  on  agency  and  has  limited  strict  liability  to  quid  pro  quo  cases. 

To  establish  quid  pro  quo  sexual  harassment,  the  claimant  must  prove  that  sub- 
mission to  unwelcome  sexual  advances  is  made  either  explicitly  or  implicitly  a  term 
or  condition  of  employment,  and  that  submission  to  or  rejection  of  such  harassment 
is  used  as  the  basis  for  employment  decisions  affecting  him/her.  See,  e.g.,  Sex  Guide- 
lines, Sec.  1604.  11(a)(2).  To  estabUsh  liabiUty  by  the  employer  for  quid  pro  quo  har- 
assment by  a  supervisor,  the  supervisor's  actual  authority  over  the  claimant  estab- 
lishes him/her  as  the  employer's  agent;  if  the  supervisor  exercises  his/her  authority 
to  affect  the  claimant's  terms  or  conditions  of  employment  based  on  the  claimant's 
response  to  sexual  demands,  then  the  courts  will  impute  the  supervisor's  actions  to 
the  employer  regardless  of  whether  the  employer  knew  of  the  harasser's  actions  or 
not.  Even  so,  a  tangible  job  detriment  must  result  from  the  claimant's  response  to 
unwelcome  advances  in  order  for  the  courts  to  impose  strict  liability  on  the  em- 
ployer. 

If  there  is  no  tangible  job  detriment,  or  the  supervisor  lacks  actual  authority  over 
the  employee,  the  claimant  may  still  be  able  to  prove  a  hostile  environment  case. 
In  a  hostile  environment  case,  there  are  two  additional  elements  which  must  be 
proven:  that  the  company  knew  or  should  have  known  of  the  harassment  and  that 
the  company  failed  to  take  prompt  and  remedial  action  in  response  to  the  harass- 
ment. See,  e.g.,  Meritor  Savings  Bank  v.  Vinson,  All  U.S.  57,  106  S.Ct.  2399  (1986); 
Kauftnan  v.  Allied  Signal,  59  FEP  Cases  (BNA)  606,  612  (6th  Cir.  1992);  Babcock 
V.  Frank,  59  FEP  Cases  (BNA)  410  (S.D.  N.Y.  1992);  Gomez  v.  Metro  Dade  County, 
59  FEP  Cases  (BNA)  1191  (S.D.  Fla.  1992).  In  short,  the  courts  have  been  careful 
to  limit  the  application  of  strict  liabiUty  only  to  cases  of  actual  agency  in  which  the 
agent  (supervisor)  exercised  his  authority  through  harassment. 

In  the  religious  area,  the  only  situation  analagous  to  quid  pro  quo  would  be  where 
a  supervisor  tells  an  employee  that  he/she  must  convert  or  participate  in  reUgious 
activity  in  order  to  get  along  or  get  ahead,  and  a  tangible  iob  detriment  results.  In 
the  rare  cases  involving  this  situation,  the  employer  has  been  held  to  a  standard 
of  strict  liability.  See,  e.g..  Young  v.  Southwestern  Savings  and  Loan  Ass'n,  509  F.2d 
140;  EEOC  Decision  No.  91-1.  . 

In  the  Guidelines,  the  EEOC  eUminates  the  requirement  of  proving  a  tangible  job 
detriment,  and  extends  strict  liability  in  all  situations  where  a  supervisory  employee 
is  an  agent.  It  further  extends  strict  liabiUty  to  all  situations  in  which  a  company 
has  not  instituted  a  program  of  harassment  prevention  and  a  complaint  procedure. 
In  effect,  the  EEOC  is  attempting  to  extend  strict  Uability  to  any  situation  in  which 
a  supervisor  or  person  identified  with  management  has  some  degree  of  participation 
in  conduct  which  may  constitute  harassment.  This  is  inconsistent  with  innumerable 
court  cases  in  sexual  and  other  types  of  harassment  cases.  Indeed,  it  directly  con- 
tradicts the  Supreme  Coxu-t's  holding  in  Meritor  Savings  Bank: 

Congress'  decision  to  define  "employer"  to  include  any  "agent"  of  an  em- 
ployer, 42  U.S.C.  §2000e(b),  surely  evinces  an  intent  to  place  some  limits 
on  the  acts  of  employees  for  which  employers  under  Title  VII  are  to  be  held 
responsible.  For  this  reason,  we  hold  that  the  Court  of  Appeals  erred  in  con- 
cluding that  employers  are  always  automatically  liable  for  sexual  harass- 
ment by  their  supervisors. 

***** 
As  to  employer  liability,  we  conclude  that  the  Court  of  Appeals  was 
wrong  to  entirely  disregard  agency  principles  and  impose  absolute  Uability 
on   employers   for  the   acts   of  their   supervisors,   regardless   of  the   cir- 
cumstances of  a  particular  case. 
24  S.Ct.  at  2408 
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C.  Compliance  with  the  guidelines  requires  an  employer  to  Maintain  a  "Religion-free" 

Workplace 

The  Gixidelines  state  than  an  employer  "has  an  affirmative  duty  to  maintain  a 
working  environment  free  of  harassment  on  any  of  these  bases  [including  religion]." 
Sec.  1609.1(d).  This  statement  reflects  the  Supreme  Court's  statement  in  Meritor 
that  "Title  VII  affords  employees  the  right  to  work  in  an  environment  free  from  dis- 
criminatory intimidation,  ridicule,  and  insidt"  [106  S.Ct.  at  2406],  but  goes  beyond 
to  impose  an  affirmative  duty  to  maintsiin  environment  free  from  harassment  as  de- 
fined by  the  Guidelines.  Appljdng  the  Guidelines  in  the  religious  context,  this  really 
requires  an  environment  free  from  religion,  period.  There  is  no  way  an  employer  can 
maintain  such  an  environment,  and  avoid  liability,  unless  the  employer  simply  pro- 
hibits the  discussion,  dissemination,  or  expression  of  any  religious  beUef  or  practice. 
The  employer  does  not  know  the  religious  beliefs  of  employees,  much  less  the  beliefs 
of  their  relatives,  friends,  and  associates.  At  the  same  time,  the  employer  does  not 
know  the  beUefs  of  supervisors  but  is  held  strictly  Uable  for  any  expression  of  them 
to  an  employee  who  may  be  offended,  according  to  the  standards  of  the  employee's 
unknown  religion. 

The  employer  seeking  to  avoid  liability  has  no  choice  but  to  insist  upon  a  "reli- 
gion-free workplace"  and  prohibit  any  expression  of  reUgion  by  employees.  If  the  em- 
ployer has  religious  beUefs  that  he/she  seeks  to  live  out  in  the  Dusiness  as  in  all 
aspects  of  life,  but  he/she  may  express  those  beliefs  only  at  tremendous  risk  of  Uabil- 
ity  and  potential  loss  of  the  business.  This  is  a  completely  unacceptable  level  of  reg- 
ulation of  business  and  constitutes  infringement  oi  constitutional  rights  of  employ- 
ers and  employees. 

II.  THE  GUIDELINES  AS  APPLIED  TO  RELIGIOUS  HARASSMENT,  VIOLATE  THE  FIRST 

AMENDMENT 

The  Commission  fails  to  distinguish  between  religious  expression,  slurs,  and  de- 
rogatory comments,  and  hostile  work  environment.  The  Commission  uses  the  same 
legal  framework  to  analyze  the  statement,  "I  believe  all  blacks  are  inferior  to 
whites,"  a  slur  aimed  at  a  particular  group,  as  it  uses  to  analyze  the  statement,  "I 
believe  salvation  can  only  be  obtainea  by  accepting  Jesus,"  or  "The  Jews  are  God's 
chosen  people",  statements  which  are  expressions  of  reUgious  beUef  which  may  be 
offensive  to  those  who  disagree,  but  are  not  aimed  at  them  with  derogatory  intent. 
This  critical  failure  makes  the  new  pohcy  unconstitutional,  violative  of  recent  con- 
gressional statutes,  and  unsound  as  a  matter  of  pohcy.  See  David  L.  Gregory,  The 
Role  of  Religion  in  the  Secular  Workplace,  750  Notre  Dame  J.  Ethics  &  Public  Policy 
749  (1990)  (arguing  that  reUgious  and  sexual  conduct  in  the  workplace  should  be 
analyzed  differently). 

As  stated  earher,  an  employer  can  safely  avoid  Uability  under  the  Proposed 
Guidelines  only  by  mandating  a  workplace  completely  free  of  religious  expression. 
This  violates  tne  First  Amendment's  prohibition  against  laws  abridging  freedom  of 
speech  and  the  exercise  of  religion. 

A  Free  expression  of  religion 

The  Guidelines  substantially  burden  reUgious  practice,  but  are  not  narrowly 
drawn  nor  justified  by  a  compelling  governmental  interest.  Therefore,  they  violate 
the  First  Amendment  and  the  Religious  Freedom  Restoration  Act  of  1993. 

An  express  purpose  of  the  proposed  GuideUnes  is  to  regulate  religious  behavior. 
For  example,  the  GuideUnes  specifically  hold  employers  liable  for  their  employees' 
reUgious  conduct.  Sec.  1609.2  (a)  and  (b).  Laws  that  intend  to  regulate  reUgious  con- 
duct must  undergo  "the  most  rigorous  of  scrutiny."  Church  of  the  Lukumi  Bahalu 
Aye  V.  City  of  Hialeah,  113  S.Ct.  2213,  2233  (1993).  To  survive  this  level  of  scrutiny, 
the  law  must  advance  "'interests  of  the  highest  order'  and  must  be  narrowly  tailored 
in  pursuit  of  those  interests."  Id.  (citations  omitted).  Even  if  the  law  is  of  general 
applicability,  it  still  must  pass  this  rigorous  test  under  the  recently  enacted  Reli- 
gious Freedom  Restoration  Act  of  1993  ("RFRA  ").  103  P.L.  141,  1993  H.R.  1308.2 

As  stated  earUer,  the  Proposed  GuideUnes  mandate  strict  liabiUty  for  any  reU- 
gious activity  in  the  workplace  carried  out  by  an  employer  or  any  agent  of  the  em- 
ployer, and  broadens  the  employers'  UabiUty  for  the  conduct  of  rank  and  file  employ- 
ees to  the  extent  that  the  only  safe  way  to  avoid  liability  is  to  prohibit  any  religious 


2  A  coalition  of  conservative  and  liberal  lawmakers  passed  RFRA  to  ensure  that  government 
regulations  would  not  substantially  burden  religious  expression.  103  P.L.  14 1(a)(3).  In  doing  so, 
these  lawmakers  rejected  the  more  lenient  test  the  Supreme  Court  announced  in  Employment 
Division  v.  Smith,  494  U.S.  872  (1990). 
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conduct  in  the  workplace.  This  complete  prohibition  would  substantially  burden  the 
exercise  of  religion.  Employees  and  employers  alike  would  have  to  forego  seemingly 
harmless  acts  or  devotion  during  working  hours.  This  is  especially  problematic  since 
employees  spend  more  time  at  work  than  ever.  See  Amanda  Bennett,  The  Outlook: 
In  Factories,  a  New  Day  Dawns — a  Longer  One,  Wall  Street  J.  January  17,  1994 
(average  workweek  the  highest  since  1945). 

The  government's  substantial  and  important  interest  in  eliminating  discrimina- 
tion from  the  workplace  is  beyond  cavil.  See  EEOC  v.  Pacific  Press  Pub.  Ass'n,  676 
F.2d  1272,  1280  (9th  Cir.  1982)  (noting  government's  compelling  interest  in  elimi- 
nating discrimination).  However,  it  is  clear  from  the  statute  itself  that  Congress  did 
not  establish  a  government  interest  in  restricting  religious  expression  or  involving 
religious  organizations.  See  42  U.S.C.  Sees  2000e(j)  and  2000e-l(a).  The  burden  is 
on  the  EEOC  to  demonstrate  that  the  government's  interest  extends  so  far  as  to  re- 
strict the  reUgious  expression  of  employers.  Fiuthermore,  the  Commission  need  not 
effectively  ban  all  religious  conduct  at  work  to  meet  the  goal  of  nondiscrimination. 

As  the  above  cited  cases  show,  the  law  as  it  exists  provides  significant  protection 
for  employees,  without  necessitating  a  total  ban.  Therefore,  the  Proposed  Guidelines 
hardly  represent  the  "least  restrictive  means"  of  promoting  equality.  See  Townley, 
859  F.2d  at  615  (Recognizing  the  employer's  right  to  free  expression,  the  court  nar- 
rowed the  lower  court's  injunction). 

The  situation  here  differs  in  kind  from  previous  cases  where  employers  tried  to 
avoid  federal  labor  lav/s  by  relying  on  the  Free  Exercise  Clause.^  In  each  of  the  cited 
cases,  employers  sought  an  exemption  from  important  provisions  of  federal  labor 
law  because  compliance  wovild  violate  their  free  exercise  of  religion.  For  example, 
in  one  case  the  employer  paid  a  head  of  household  benefit  to  men  only.  Dole  v.  Shen- 
andoah Baptist  Church,  899  F.2d  1389,  1392  (4th  Cir.  1990).  This  patently  violated 
the  FLSA's  equal  pay  requirement.  However,  the  employer  argued  that  the  pay  pol- 
icy was  based  on  religious  belief,  viewing  the  husband  as  the  head  of  the  family. 
Id. 

The  Court  found  that  the  employer  had  a  sincere  religious  belief.  Yet,  it  ulti- 
mately held  that  the  government's  interest  in  providing  equal  pay  overcame  the  bvu*- 
den  on  the  employer's  freedom  of  religion.  Id.  at  1397-99.  The  Court  reasoned,  in 
part,  that  there  was  no  way  to  exempt  the  employer  "without  exempting  all  other 
sectarian  schools  and  thereby  the  thousands  of  lay  teachers  *  *  *  on  their  payrolls." 
Id.  at  1398. 

These  attempts  to  obtain  an  exemption  from  federal  labor  policy  are  inapposite 
to  the  situation  presented  here.  No  one  has  suggested  an  exemption  from  Title  VII's 
prohibition  of  workplace  harassment,  or  any  deviation  from  current  law  as  inter- 
preted by  the  courts.  However,  employers  and  their  employees  should  be  able  to  ex- 
press religious  beliefs,  in  a  non-threatening  and  non-coercive  manner,  without  fear 
of  reprisal.  Surely,  something  less  tiian  a  total  ban  on  reUgious  activity  can  accom- 
plish the  goal  of  eliminating  harassment. 

B.  Freedom  of  speech 

1.  The  guidelines  are  not  necessary  or  narrowly  drawn 

The  employer's  First  Amendment  right  to  communicate  his  or  her  views  at  work 
are  "firmly  established  and  cannot  be  infringed  upon"  by  law.  N.L.R.B.  v.  Gissel 
Packing  Co.,  395  U.S.  575,  617  (1969)  (limiting  the  N.L.R.B.'s  abihty  to  prohibit  the 
employer's  anti-union  speech  to  employer  threats  or  captive  audience  speeches).  Yet, 
the  Proposed  Guidelines  would  severely  restrict  employers,  supervisors,  and  any 
agents  of  the  employer  from  discussing  and  expressing  their  religious  beliefs  at 
work.  For  example.  Orthodox  Jewish  employers  would  have  to  refrain  from  talking 
about  traditional  Judaic  principles  at  work  if  it  offended  a  "reasonable  Muslim"  or 
a  "reasonable  New  Age  practitioner."  Therefore,  the  Guidelines,  on  their  face,  re- 
strict employers'  First  Amendment  right  to  express  their  opinions  at  work.  Id. 

To  enforce  this  content-based  exclusion  on  speech,  the  Commission  would  have  to 
show  tliat  its  Guidelines  are  necessary  to  serve  a  compelling  state  interest  and  that 
they  are  narrowly  drawn  to  achieve  that  end.  Cannon  v.  Denver,  998  F.2d  867,  871- 
72  (10th  Cir.  1993).  While  achieving  equality  in  the  workplace  is  a  compelling  inter- 


3See  e.g.,  Tony  &  Susan  Alamo  Foundation  v.  Secretary  of  Labor,  471  U.S.  290,  105  S.Ct.  1953 
(1985)  (government  could  force  religious  employer  to  pay  FLSA's  minimum  wages  without  violat- 
ing clause);  EEOC  v.  Pacific  Press  Pub.  Ass%,  676  F.2d  1272  (4th  Cir.  1982)  (reouiring  religious 
publishing  company  to  pay  same  benefits  to  women  did  not  violate  the  clause);  EEOC  v.  South- 
western Baptist  Theological  Seminary,  651  F.2d  277  (5th  Cir.  1981)  (applying  Title  VII's  report- 
ing requirements  to  seminary's  support  staff  did  not  violate  clause). 
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est,  Pacific  Press,  676  F.2d  at  1280,  the  proposed  Guidelines  are  neither  necessary 
to  serve  that  interest  or  narrowly  drawn. 

The  Guidelines  are  not  necessary  because  current  law,  which  is  more  narrowly 
drawn,  sufficiently  protects  employees  from  religious  discrimination  and  harass- 
ment. The  Guidelines  place  extra  burdens  on  free  speech  by  increasing  the  scope 
of  the  employer's  vicarious  Uability.  They  also  place  extra  burdens  by,  for  the  first 
time,  applying  the  "reasonable  person  of  a  particular  religion"  standard.  However, 
as  the  above  cited  cases  show,  existing  law  protects  employees  without  the  Commis- 
sion's new  burdens  on  speech.  Therefore,  the  additional  burdens  cannot  be  necessary 
in  the  Commission's  quest  to  promote  equality  in  the  workplace. 

The  Guidelines  are  not  narrowly  because  they  broadly  prohibit  any  type  of  reli- 
gious speech  that  a  reasonable  person  of  certain  faiths  would  find  intimidating.  This 
goes  beyond  the  narrow  prohibition  of  speech  that  constitutes  a  threat,  as  allowed 
by  the  Supreme  Court's  decision  in  Gissel  Packing,  395  U.S.  at  617. 

2.  Traditional  exceptions  to  the  first  amendment  do  not  cover  the  speech  prohibited 
by  the  guidelines 

The  speech  prohibited  by  these  Guidelines  also  does  not  fall  into  other  exemptions 
to  first  Amendment  protection.  See  Kingsley  R.  Browne,  Title  VII  as  Censorship: 
Hostile-Environment  Harassment  and  the  First  Amendment  (hereinafter  "Title  VII 
as  Censorship  "),  52  Ohio  St.  L.J.  481,  520-31(1991)  (arguing  that  existing  sexual 
harassment  laws  violate  First  Amendment). 

The  Guidelines  do  not  impose  a  neutral  time,  place  and  manner  restriction.  The 
government  may  place  reasonable  restrictions  on  the  time,  place,  and  manner  of 
speech  if  the  restrictions  are  "content-neutral,  are  narrowly  tailored  to  serve  a  sig- 
nificant government  interest,  and  leave  open  ample  alternative  channels  of  commu- 
nications." United  States  v.  Grace,  461  U.S.  171,  177  (1983).  However,  the  Guide- 
lines only  restrict  speech  of  a  certain  content,  that  is,  religion.  Because  the  Guide- 
lines are  not  "content  neutral,"  the  "time,  place,  and  manner"  exception  does  not 
apply. 

The  speech  prohibited  by  the  Guidelines  goes  beyond  defamation,  which  the  gov- 
ernment may  regulate.  Speech  that  intentionally  states  a  falsehood  about  a  person 
constitutes  defamation.  For  example,  calling  a  chaste  woman  a  "whore"  would  con- 
stitute defamation.  See  Restatement  (Second)  of  Torts  Sec.  547  &  comment  C.  Fur- 
ther, derogatory  and  untrue  statements  about  a  class  of  citizens  may  be  deemed 
"group  libel."  Beauharnais  v.  Illinois,  343  U.S.  250  (1952).  Arguably,  the  First 
Amendment  does  not  protect  either  type  of  speech.  Id.  at  258;  but  see  New  York 
Times  Co.  v.  Sullivan,  376  U.S.  254  (1964)  (constitution  places  some  limit  on  govern- 
ment's ability  to  punish  individual  defamation);  American  Booksellers  Ass'n  v. 
Hudnut,  111  F.2d  323,  331  n.3  (7th  Cir.  1985),  affd,  475  U.S.  1001(1986)  (question- 
ing the  continued  validity  of  the  Court's  group  defamation  analysis  in  Beauharnais 
V.  Illinois). 

However,  the  speech  prohibited  by  the  Guidelines  goes  beyond  either  individual 
or  group  defamation.  Under  the  Guidelines,  an  employer's  expression  of  his  or  her 
own  faith  could  offend  the  reasonable  person  of  another  faith  and  violate  the  pro- 
posed rules.  Yet,  expressions  of  one's  own  faith  do  not  make  untrue  statements 
about  another.  Even  statements  of  one's  own  faith  that  are  incidentally  derogatory 
toward  another's  religion  do  not  constitute  defamations.  For  example,  stating  that 
one  can  achieve  salvation  only  by  accepting  Jesus  Christ,  or  that  Jews  are  God's 
chosen  people,  does  not  constitute  an  intentional  falsehood  on  the  part  of  the  be- 
liever. Indeed,  one  can  argue  that  a  religious  believer's  statement  of  belief  could 
never  be  intentionally  false.  Therefore,  these  expressions  of  faith  are  not  defamation 
and  cannot  be  regulated  by  the  government. 

Nor  do  the  Guidelines  impinge  only  upon  constitutionally  unprotected  fighting 
words  or  obscenity.  Fighting  words,  by  their  very  utterance,  "inflict  injury  or  tend 
to  incite  an  immediate  breach  of  the  peace."  Chaplinsky  v.  New  Hampshire,  315  U.S. 
568  (1942).  However,  fighting  words  do  not  include  those  which  are  "harshly  insult- 
ing." Gooding  v.  Wilson,  405  U.S.  518,  525  (1972).^  Obscenity  must: 

(1)  Appeal  to  a  "prurient  interest"  in  sex; 

(2)  Depict  or  describe,  in  a  patently  offensive  way,  sexual  conduct  specifi- 
cally defined  by  the  applicable  state  law;  and 


"See  also  United  States  v.  Sturgill,  563  F.2d  307,  310  (6th  Cir.  1977)  (holding  unconstitutional 
a  Kentucky  statute  providing  that  "[a]  person  is  guilty  of  harassment  when  with  intent  to  har- 
ass, annoy  or  alarm  another  person  he  *  *  *  in  a  pubUc  place,  makes  an  offensively  coarse  ut- 
terance, gesture  or  display,  or  addresses  abusive  language  *  *  *."). 
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(3)  "Lack  serious  literary,  artistic,  political,  or  scientific  value."  Miller  v. 
California,  413  U.S.  15,  24-25  (1973).  Speech  expressing  one's  own  religious 
faith  is  hardly  speech  which  could  "incite  an  immediate  breach  of  the 
peace"  or  a  description  of  sexual  conduct. 

The  situation  discussed  herein  differs  from  sexual  or  racial  harassment.  In  Robin- 
son V.  Jacksonville  Shipyards,  Inc.,  the  court  in  discussing  sexual  harassment  held 
that  the  "regulation  of  discriminatory  speech  in  the  workplace  constitutes  nothing 
more  than  a  time,  place,  and  manner  regulation  of  speech."  760  F.Supp.  1486,  1535 
(M.D.  Fla.  1991).  However,  the  court  noted  that  the  Guidelines  did  "not  seem  en- 
tirely content  neutral."  Id.  The  court  justified  its  decision  on  the  fact  that  sexually 
explicit  speech  was  afforded  less  constitutional  protection.  It  also  reasoned  that  sex- 
ually harassing  speech  was  "indistinguishable  from  the  speech  that  constitutes 
crimes."  Id. 

Admittedly,  the  courts  have  not  fully  explored  the  implications  of  freedom  of 
speech  on  anti-discrimination  law.  However,  courts  have  inherently  recognized  that 
some  situations  may  constitute  an  impermissible  interference  with  protected  rights. 
See  Hishon  v.  King  &  Spalding,  467  U.S.  69,  80  n.  4  (1984)  (Powell,  J.,  concurring) 
(noting  that  the  balance  between  equal  protection  law  and  constitutional  protection 
must  be  determined  on  a  case  by  case  basis);  Rahidue  v.  Osceola  Refining  Co.,  Inc., 
584,  F.Supp.  419,  431  (E.D.  Mich.  1984)  (noting  that  workplace  harassment  law  im- 
plicates the  First  Amendment,  but  declining  to  rule  on  that  issue).  The  Supreme 
Court's  decisions  on  workplace  harassment  have  been  silent  on  First  Amendment 
issues. 

No  case  has  held  that  speech  of  a  religious  nature,  which  differs  from  racial  or 
sexual  slurs  and  in  no  way  resembles  speech  "that  constitutes  crimes,"  is  afforded 
less  protection  by  the  Constitution  than  other  speech.  In  fact,  as  a  form  of  reUgious 
exercise  it  has  additional  protection.  Because  the  reUgious  speech  implicated  by  the 
Guidelines  does  not  fit  within  the  traditional  doctrines  which  allow  courts  to  limit 
speech,  the  courts  should  hold  that  the  Guidelines  violate  the  First  Amendment. 

C.  Constitutional  vagueness 

Even  if  the  Proposed  Guidelines  did  not  require  employers  to  enforce  a  totally  "re- 
ligion-free workplace,  "  the  Guidelines  would  still  violate  the  Constitution  under  the 
vagueness  doctrine. 

When  a  law  fails  to  give  reasonable  notice  about  what  actions  it  prohibits,  the  law 
violates  substantive  due  process  and  if  void  for  vagueness.  Courts  strictly  apply  this 
doctrine  when  the  law  regulates  activities  protected  by  the  First  Amendment.  See 
NAACP  V.  Button,  371  U.S.  415,  433  (1963).  Unclear  laws  regulating  expression  cre- 
ate a  substantial  risk  of  deterring  constitutionally  protected  speech.  Id.  Moreover, 
vague  laws  allow  judges  and  juries  to  impose  liability  based  on  their  own  personal 
views.  Smith  v.  Goguen,  415  U.S.  566,  575  (1§74). 

The  Proposed  Guidelines  give  employers  no  notice  about  what  type  of  speech  and 
religious  practices  they  must  forbid  in  the  workplace  in  order  to  avoid  liability.  The 
Guidelines'  prohibit  discrimination  that  a  "reasonable  person"  of  a  certain  reUgious 
belief  finds  offensive.  Sec.  1609.1(c). 

Assuming  that  an  employer  may  be  able  to  determine  what  sexual  speech  and 
conduct  a  "reasonable  woman"  would  find  offensive,  or  what  type  of  racial  remarks 
a  "reasonable  African-American"  might  find  offensive,  how  can  an  employer  make 
any  type  of  assessment  about  religion?  Most  employers  and  supervisors  wiU  not 
know  their  employees'  religious  beUefs.  Indeed,  these  GuideUnes  actually  encourage 
inquiry  into  an  employee's  beliefs  by  imposing  this  standard,  which  is  impermissible 
under  current  law.  Even  if  the  employer  had  some  idea  of  the  employee's  general 
beUef,  how  may  he  or  she  decide  what  a  reasonable  person  of  that  faith  finds  offen- 
sive. Is  the  reasonable  Jew  Hasidic,  orthodox,  conservative,  reformed,  or 
reformationist?  Is  the  reasonable  Christian  Catholic,  Lutheran,  Baptist,  or  Seventh 
Day  Adventist?  Even  if  the  employer  figured  aU  this  out,  then  how  does  he  or  she 
determine  what  would  be  offensive  to  the  employee's  "relatives,  friends  or  associ- 
ates?" Even  if  this  were  possible,  then  the  employer  must  communicate  in  some  de- 
tail the  religious  beliefs  of  the  employee,  relatives,  friends,  and  associates  to  aU  su- 
pervisors or  co-employees  who  might  unwittingly  offend. 

There  is  no  principled,  non-intrusive  way  to  determine  what  conduct  will  violate 
Title  VII  as  interpreted  by  these  Proposed  Guidelines.  The  prudent  employer's  only 
choice  is  to  prohibit  all  religious  activity,  even  if  some  of  the  activity  would  not  be 
unlawful.  This  chilUng  effect  is  exactly  what  the  vagueness  doctrine  is  designed  to 
prohibit. 
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D.  Violation  of  the  administrative  procedure  act 

The  Proposed  Guidelines'  departure  from  existing  EEOC  policy  without  sufficient 
explanation  violates  the  Administrative  Procedure  Act  ("APA  "),  5  U.S.C.A.  Sec.  553. 
See  International  Ladies'  Garment  Workers'  Union  v.  Donovan,  722,  F.2d  795,  814 
(D.C.Cir.  1983)  (agency  must  cogently  explain  why  it  has  changed  policy).  As  stated 
above,  the  Proposed  Guidelines  depart  from  EEOC  and  court  precedent  and  make 
significant  changes  to  existing  policy.  See  discussion  on  pages  8-10.  However,  in  the 
regulation's  summary  and  supplementary  information,  the  Commission  does  not 
even  mention  the  changes  or  explain  the.  Indeed,  in  its  letter  to  Congressmen,  the 
EEOC  has  stated  the  GuideUnes  simply  codify  existing  poUcy  and  precedent.  With- 
out a  cogent  explanation  of  the  actual  changes  and  modifications  to  policy,  the 
courts  will  have  a  basis  to  rescind  these  Gviiaelines  if  they  are  made  final.  Id.  at 
814. 

III.  POLICY  CONCERNS 

The  Commission's  refusal  to  recognize  that  religious  practice  differs  from  religious 
and  racial  slurs  ignores  a  simple  fact:  religion  plays  a  distinct,  important  role  in 
American  jurisprudence  and  society  at  large.  In  1776,  the  original  thirteen  states 
declared  that  the  rights  to  "Life,  Liberty  and  the  pursuit  of  Happiness"  were  "self- 
evident"  not  because  they  derived  from  reason,  but  because  they  were  "endowed  by 
their  Creator."  Declaration  of  Independence,  para.  2  (U.S.  1776). 

Many  of  the  Founding  Fathers  made  strong  statements  upholding  the  right  to 
freely  practice  one's  religion  of  choice.  See,  e.g.,  statements  of  James  Madison,  au- 
thor of  the  First  Amendment,  and  Thomas  Jefferson  quoted  Dayton  Christian  Sch. 
Inc.,  V.  Ohio  Civil  Rights  Comm'n,  766  F.2d  932,  949-50  n.30  (6th  Cir.  1985).  Con- 
gress and  the  Courts  have  continued  to  emphasize  the  importance  of  religious  prac- 
tice. Chief  Justice  Burger  stated  that  "[t]he  values  enshrined  'in  the  First  Amend- 
ment plainly  rank  high  in  the  scale  of  our  national  values.'"  N.L.R.B.  v.  Catholic 
Bishop  of  Chicago,  440  U.S.  490,  501,  99  S.Ct.  1313,  1319  (1979). 

Most  recently,  a  coalition  of  liberal  and  conservative  legislators  enacted  RFRA 
with  the  purpose  of  protecting  the  "unalienable  right"  to  free  exercise  of  religion. 
103  P.L.  141(a)(1).  RFRA's  passage  broke  down  traditional  party  lines  as  numerous 
conservative  and  liberal  legislators  and  lobbying  groups  backed  the  bill,  which  effec- 
tively overturned  a  Supreme  Court  decision  authored  and  joined  by  all  four  Reagan 
appointed  justices.  See  Employment  Division  v.  Smith,  110  S.Ct  1595,  1597.  At  the 
Act's  signing,  President  Clinton  remarked  "[w]e  all  have  a  shared  desire  here  to  pro- 
tect perhaps  the  most  precious  of  all  American  liberties:  religious  freedom."  Reli- 
gious Freedom  Restored,  The  Defender,  January  1994,  at  1. 

The  courts.  Congress,  the  Founding  Fathers,  and  President  Clinton  all  apparently 
recognize  what  the  EEOC  does  not:  the  ability  to  freely  express  one's  own  religion 
is  an  inseparable  part  of  a  person's  individual  fabric.  See  EEOC  v.  Townley,  859 
F.2d  at  622-25  (Noonan,  J.,  dissenting)  (recognition  that  many  "who  seek  to  inte- 
grate their  lives  and  to  integrate  their  activities"  repudiate  the  "theological  position 
*  *  *  that  human  beings  should  worship  God  on  Sundays  or  some  other  chosen  day 
and  go  about  their  business  without  reference  to  God  the  rest  of  the  time  "). 

By  forging  new  policy  which  adopts  the  view  that  religion  and  the  workplace  must 
be  divorced  from  one  another,  the  Commission  fails  to  protect  the  religious  freedoms 
for  employers  and  employees  alike  who  seek  to  integrate  their  faith  with  daily  Ufe. 
A  few  examples  illustrate  the  point. 

A  The  guidelines  undermine  employers'  rights 

Many  employers  seek  to  base  their  business  practices  on  religious  teachings  of 
right  and  wrong,  ethical  behavior,  and  a  standard  of  personal  behavior  imposed  by 
their  religion.  It  is  not  uncommon  to  discuss  these  principles,  derived  from  the  Bible 
or  other  religious  teachings,  with  management  and  employees  in  the  course  of  busi- 
ness. A  business  owner,  or  a  supervisor,  with  personal  religious  beliefs,  may  find 
occasion  to  pray  for  a  troubled  employee  or  give  advice  based  on  religious  principles 
to  an  employee  seeking  counsel  on  a  personal  matter.  Would  a  reasonable  atheist, 
agnostic,  or  person  of  a  different  religion  find  these  activities  offensive?  Quite  pos- 
sibly, to  some  extent.f^  Yet  these  actions  do  not  denigrate  or  discriminate  against 


8  Indeed,  the  recent  press  release  from  the  American  Atheists  states  that  "humming  *  *  *  of 
religious  songs",  wearing  any  religious  insignia,  or  any  expression  of  reli^on  whatsoever  is  of- 
fensive, and  that  religion  should  be  eliminated  from  the  workplace  as  it  is  injurious  to  emotional 
and  psychological  health.  See  Press  Release,  American  Atheists,  May  2,  1994. 
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any  one.  If  there  is  no  requirement  that  the  employee  make  known  his  discomfort, 
but  he  may  file  a  claim  anytime  within  180  days  during  which  he  may  be  disciplined 
or  discharged  for  some  entirely  unrelated  cause,  would  any  employer  or  supervisor 
take  the  risk  of  expressing  his  religious  principles  or  demonstrating  compassion? 

B.  The  guidelines  undermine  employees'  rights 

Employees  asking  the  EEOC  and  courts  for  protection  from  religious  harassment 
have  not  had  to  show  that  a  reasonable  person  of  their  reUgion  would  be  offended. 
They  merely  had  to  show  that  the  employer's  conduct  offended  their  personal  reli- 
gious beliefs.  See,  e.g.,  Vaughn  v.  Ag.  Processing,  459  N.W.2d  627;  EEOC  Decision 
No.  91-1  (1991).  The  Commission,  in  attempting  to  broaden  coverage,  has  appar- 
ently added  a  new  requirement.  This  is  clear  evidence  that  the  EEOC  never  really 
considered  the  implications  of  the  Guidelines  on  religious  discrimination,  which  fol- 
lows a  personal  standard  which  is  different  from  the  reasonable  person  standard  fol- 
lowed in  other  discrimination  law.  This  new  regulation,  had  it  been  in  place,  might 
have  changed  the  Commission's  own  prior  decisions.  See  EEOC  Decision  No.  72- 
1114,  in  which  the  Commission  found  that  the  employee  felt  "subjectively  "threat- 
ened by  the  employer's  religious  behavior.  Under  the  Proposed  Guidelines,  the  em- 
ployee would  have  also  had  to  show  that  a  reasonable  person  of  the  employee's  faith 
would  have  felt  threatened. 

Of  the  five  reasons  given  in  the  Supplementary  Information  section  of  the  Guide- 
lines for  the  Commissions's  determination  that  new  guidelines  are  needed  to  empha- 
size that  harassm.ent  is  egregious  and  prohibited  by  law,  only  two  have  any  possible 
relation  to  religious  harassment:  (1)  "[I]t  would  be  useful  to  have  consistent  and  con- 
solidated guidelines  that  set  forth  the  standards  for  determining  whether  conduct 
in  the  workplace  constitutes  illegal  harassment  under  the  various  antidiscrimina- 
tion statutes";  (2)  To  reiterate  and  emphasize  that  harassment  on  other  bases  of  dis- 
crimination besides  sex  is  unlawfiil.  As  the  above  discussion  makes  clear,  the  first 
goal  has  not  been  met,  because  these  guidelines  do  not  set  forth  the  existing  stand- 
ards for  determining  what  workplace-conduct  constitutes  religious  harassment.  In 
fact,  they  go  well  beyond  current  law  and  regulations  by  effectively  redefining  reli- 
gious harassment  and  increasing  employers'  liability  for  perceived  harassment.  In 
practice,  this  will  have  a  chilling  effect  on  rehgious  expression  in  the  workplace.  As 
to  the  second  goal,  by  reiterating  that  harassment  based  on  one's  religion,  as  newly 
defined,  is  unlawful,  the  Guidelines  have  the  practical  effect  of  removing  employees' 
and  employers'  rights  to  exercise  any  religious  belief  whatsoever.  In  short,  the 
Guidelines  eUminate  religious  harassment  in  the  workplace  only  by  eliminating  reli- 
gion altogether. 

If  these  Guidelines  go  into  effect,  they  will  have  a  profound  effect  on  daily  life 
in  the  American  workplace.  They  stand  not  for  freedom  of  religion,  but  freedom  from 
all  religion.  This  is  not  the  meaning  of  the  First  Amendment,  nor  the  desire  of  the 
majority  of  American  citizens.  The  attitude  that  religion  has  no  place  in  the  busi- 
ness or  public  life  of  individual  citizens,  so  well  elucidated  in  the  recent  book  by 
Yale  Law  Professor  Stephen  Carter,  The  Culture  of  Disbelief,  is  a  departiire  from 
ovu*  history  and  detrimental  to  our  culture.  Freedom  of  expression  of  religion  is,  and 
should  remain,  beyond  the  reach  of  the  Federal  Government,  where  no  state  action 
or  discrimination  is  involved. 

Recommendation 

I  recommend  that  the  EEOC  simply  remove  the  category  of  rehgion  from  these 
Guidelines.  If  regulation  of  religious  harassment  is  shown  to  be  necessary,  fiuther 
study  should  be  given  to  the  constitutional  and  policy  implications  of  applying  the 
same  standards  to  religion  as  to  other  categories  unprotected  by  the  Constitution, 
and  of  the  chilling  effect  of  the  extension  of  potential  UabiUty  raised  by  these  Guide- 
lines. If  any  regulations  are  subsequently  proposed  dealing  with  religious  harass- 
ment, they  should  be  as  narrowly  drawn  as  possible  so  as  not  to  curtail  freedom 
of  speech  and  religious  expression.^ 

Senator  Heflin.  Professor  Laycock? 


^The  writer  gratefully  acknowledges  the  assistance  of  David  N.  Goldman,  Esq.  in  the  prepara- 
tion of  this  testimony. 
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STATEMENT  OF  DOUGLAS  LAYCOCK 

Mr.  Laycock.  Thank  you,  Mr.  Chairman.  For  the  record,  I  am 
testifying  in  my  personal  capacity  as  a  scholar  and  not  on  behalf 
of  the  University  of  Texas. 

I  think  if  these  guidelines  actually  said  what  the  Commission's 
representatives  explained  them  to  have  intended  today,  we 
wouldn't  all  be  here,  but  I  don't  think  that  clarifications  in  legisla- 
tive history  or  in  fact  sheets  or  in  questions  and  answers  will  be 
sufficient  to  allay  the  concerns  that  these  guidelines  have  raised. 

The  problem  with  the  guidelines  is  not  that  they  are  proreligion 
or  antireligion.  The  problem  is  they  are  so  vague  that  they  are  like- 
ly to  do  more  harm  than  good.  They  do  not  distinguish  speech  that 
is  constitutionally  protected  from  speech  that  is  not.  They  do  not 
distinguish  expressions  of  religious  faith  or  civil  arguments  about 
religious  disagreements  from  personal  attacks  on  other  employees 
or  from  persistent  speech  directed  at  an  unwilling  audience. 

They  could  well  have  the  unintended  effect  of  barring  religious 
expression  from  many  workplaces,  and  that  would  be  a  massive 
violation  of  religious  liberty.  Yet,  we  know  that  some  Americans 
would  like  to  do  just  that.  We  do  have  press  releases  calling  for  re- 
ligion-free workplaces  and  we  have  directives  from  corporate  coun- 
sel trying  to  create  a  religion-free  workplace. 

Because  the  guidelines  are  so  vague,  each  side  can  interpret 
them  in  its  own  way.  The  guidelines  invite  each  side  to  file  harass- 
ment charges  against  the  other,  and  because  they  invite  a  large 
number  of  charges,  they  raise  the  level  of  armament  in  the  culture 
wars.  They  give  a  new  weapon  to  both  sides  in  the  culture  wars. 
If  they  were  properly  drafted,  they  should  do  the  opposite.  They 
should  get  rid  of  abusive  and  hostile  techniques. 

Consider  just  a  couple  of  examples.  The  courts  have  held  that 
pornographic  calendars  in  the  workplace  may  be  sexual  harass- 
ment of  women  who  are  offended  by  them.  So  under  these  very 
similarly  worked  guidelines,  religious  calendars  in  the  workplace 
may  be  religious  harassment  of  anyone  who  is  offended  by  them. 

The  difference  is  not  in  the  claim  of  harassment.  The  two  claims 
are  totally  parallel.  The  difference  is  in  the  constitutional  value  of 
the  pornographic  expression  in  the  one  case  and  the  religious  ex- 
pression in  the  other,  and  that  difference  is  not  taken  into  account 
anywhere  in  the  text  of  these  guidelines. 

Let  me  give  you  an  example  on  the  other  side  of  a  recent  case 
in  a  district  court  in  Michigan.  A  secularist  employee  talked  about 
her  abortion  in  the  workplace  and  offended  her  pro-life  Christian 
coworkers  and  they  raised  a  ruckus,  and  her  employer  fired  her 
and  she  filed  a  religious  discrimination  claim.  Another  way  that 
case  could  have  gotten  to  court  with  these  guidelines  in  effect  is  the 
people  who  were  upset  about  her  discussing  her  abortion  could 
have  filed  a  religious  harassment  claim.  I  don't  think  either  side 
benefits  from  regulations  or  guidelines  that  are  as  vague  as  these. 

The  key  to  a  solution  is  to  specify  more  precisely  the  kind  of 
speech  that  may  be  religious  harassment  and  the  kind  of  speech 
that  may  not  be,  and  I  offer  six  suggestions  and  I  think  these  or 
something  very  like  them  ought  to  be  in  the  guidelines  themselves. 

Quid  pro  quo  religious  harassment  is  obviously  forbidden.  The 
employer  cannot  demand  that  individuals  accede  to  his  religious 
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views  or  attend  his  religious  services,  or  anything  like  that.  Two, 
religious  epithets,  slurs  and  negative  stereotypes  about  the  per- 
sonal characteristics  of  a  religious  group  may  generally  be  treated 
as  harassment.  That  is  the  core  case  that  the  Commission  is  con- 
cerned about. 

Three,  persistent  proselytizing  of  the  same  individual  continued 
after  a  clear  request  to  end  the  conversation,  or  unreasonably  re- 
newed after  repeated  requests  not  to  bring  the  subject  up  again, 
can  generally  be  treated  as  religious  harassment.  The  proselytizer 
has  a  clear  right  to  proselytize  and  the  target  has  a  clear  right  to 
end  the  conversation,  but  the  target  has  to  assert  that  right.  The 
proselytizer  is  entitled  to  continue  until  it  is  clear  that  his  message 
is  unwelcome. 

Four,  affirmative  expressions  of  one's  own  religious  faith,  or  the 
lack  thereof,  not  targeted  at  a  particular  individual  cannot  be  reli- 
gious harassment.  Yarmulkes  and  other  religious  clothing,  religious 
jewelry,  religious  calendars  or  art,  humming  or  whistling  religious 
songs,  references  to  one's  faith  in  ordinary  conversation — those  are 
all  protected  by  the  Constitution,  protected  by  the  Religious  Free- 
dom Restoration  Act,  and  protected  by  the  religious  discrimination 
provisions  in  title  VII. 

Five,  serious  arguments  for  or  against  a  religious  or  a  political 
proposition  is  speech  of  the  highest  first  amendment  value  and  can- 
not be  religious  harassment.  It  is  not  religious  harassment  even  if 
it  rejects  someone  else's  religious  teachings,  even  if  the  argument 
is  made  in  forceful  or  colorful  terms,  even  if  someone  else  is  of- 
fended. Forceful  language  in  support  of  an  argument  is  not  the 
same  as  an  epithet. 

Finally,  six,  even  with  those  clarifications,  it  would  help  to  elimi- 
nate the  unnecessary  sources  of  vagueness  in  these  guidelines. 
They  use  multiple  and  malleable  terms — "offensive,"  "intimidating," 
"hostile,"  "abusive,"  "denigrates,"  "aversion,"  "includes  but  is  not 
limited  to,"  "otherwise  adversely  afi'ects."  Each  of  those  terms  is 
presumed  to  add  some  meaning  not  covered  by  any  of  the  others. 

Requiring  consideration  of  the  perspective  of  every  religious 
group  represented  in  the  workplace  further  aggravates  the  inher- 
ent vagueness.  I  don't  know  what  a  reasonable  hard-shell  Baptist 
or  a  reasonable  atheist  thinks  or  is  going  to  find  offensive.  The  sub- 
jective standard  of  liability  should  be  eliminated  and  all  but  the 
most  precise  of  these  multiple  terms  should  be  eliminated.  I  would 
suggest  retaining  "hostile"  and  "abusive."  That  is  what  this  is 
about. 

These  six  propositions  in  the  guidelines  themselves  will  go  far  to 
make  the  guidelines  workable  and  useful,  and  unobjectionable  on 
either  policy  grounds  or  constitutional  grounds.  There  is  no  reason 
for  the  Commission  not  to  state  those  propositions  in  clear  and  ex- 
plicit language  unless  it  means  to  encourage  complaints  of  the  sort 
foreshadowed  in  the  American  Atheists'  demand  for  a  religion-free 
workplace. 

[Douglas  Laycock  submitted  the  following  materials:] 
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Prepared  Statement  of  Professor  Douglas  Laycock 

SUMMARY 

Claims  of  religious  harassment  present  a  conflict  between  every  employee's  right 
to  religious  expression  and  every  employee's  countervaihng  right  not  to  be  harassed 
because  of  his  religion  or  lack  thereof.  Each  of  these  countervaihng  rights  is  a  part 
of  religious  liberty  and  of  the  right  not  to  be  discriminated  against  in  employment 
on  the  basis  of  religion.  The  religious  harassment  guidelines  proposed  by  the  Com- 
mission fail  to  draw  clear  boundaries  between  these  competing  rights. 

The  guidelines  do  not  distinguish  expressions  of  religious  faith  and  disagreements 
about  religious  issues,  which  are  constitutionally  protected,  from  personal  attacks 
on  other  employees  or  persistent  speech  directed  at  a  captive  audience,  which  are 
not.  The  vagueness  of  the  guidelines  invites  large  numbers  of  unjustified  charges, 
and  the  prospect  of  litigation  over  such  charges  encourages  employers  to  overreact 
and  suppress  all  religious  speech  in  the  workplace.  The  guidelines  are  likely  to  do 
more  harm  than  good  in  their  present  form;  they  may  well  be  unconstitutional,  and 
they  certainly  invite  constitutional  Utigation  that  can  be  avoided  or  simplified. 

All  this  vagueness  is  unnecessary;  with  even  modest  effort,  the  Commission  could 
provide  far  more  guidance.  I  propose  several  rules  and  hypotheticals  for  clarifying 
the  proposed  guidelines. 

Mr.  Chairman  and  Members  of  the  Committee:  I  very  much  appreciate  the  op- 
portunity to  testify  today  on  an  issue  to  which  I  have  devoted  much  of  my  scholarly 
career:  the  protection  of  religious  liberty  under  United  States  law.  I  am  testifying 
in  my  personal  capacity  as  a  scholar;  I  do  not  speak  on  behalf  of  The  University 
of  Texas. 

I  appear  today  to  express  my  view  that  the  religious  harassment  guidelines  pro- 
posed by  the  Equal  Employment  Opportunity  Commission  are  so  vague  that  tney 
are  likely  to  do  more  harm  than  good  in  their  present  form.  The  guidelines  make 
little  effort  to  distinguish  expressions  of  religious  faith  and  verbal  disagreements 
about  religious  issues,  which  are  constitutionally  protected,  from  personal  attacks 
on  other  employees  or  persistent  speech  directed  at  an  unwilling  and  captive  audi- 
ence, which  are  not.  The  vagueness  of  the  guideUnes  invites  large  numbers  of  un- 
justified charges,  and  the  prospect  of  litigation  over  such  charges  encourages  em- 
ployers to  overreact  and  suppress  all  religious  speech  in  the  workplace.  The  vague- 
ness of  the  current  guidelines  may  well  be  unconstitutional,  and  these  guideUnes 
will  almost  certainly  lead  to  charges  that  could  not  be  sustained  without  violating 
the  Constitution  and  the  Religious  Freedom  Restoration  Act. 

The  vagueness  of  the  current  guidelines  is  unnecessary.  The  Commission  has 
given  inadequate  attention  to  the  deUcate  issues  of  religious  freedom  raised  by  regu- 
lation in  this  area.  It  is  not  possible  to  draft  a  comprehensive  code  for  religious 
speech  in  the  workplace,  but  with  even  modest  effort  the  Commission  could  provide 
far  more  guidance  tnan  the  current  draft. 

Later  in  my  statement  I  will  set  out  a  more  detailed  legal  argument.  But  I  want 
to  begin  by  sketching  in  broad  terms  the  basic  problem  and  some  basic  solutions. 

religious  harassment  requires  special  treatment 

My  remarks  today  are  triggered  by  the  EEOC's  failure  to  distinguish  religion  from 
other  categories  of  discrimination  prohibited  by  federal  law.  Because  harassment  in- 
cludes harassing  speech,  all  harassment  rules  carry  an  inherent  risk  that  overly  ag- 
gressive or  insensitive  enforcement  will  result  in  punishment  or  deterrence  of 
speech  that  is  constitutionally  protected.  In  most  forms  of  harassment,  that  risk  is 
modest,  and  it  arises  in  cases  that  are  marginal  to  the  goals  of  the  harassment 
guidelines. 

With  respect  to  religious  harassment,  the  risk  of  punishing  or  deterring  protected 
speech  is  central.  Claims  of  religious  harassment  present  a  conflict  between  every 
employee's  right  to  religious  expression  and  every  employee's  countervaihng  right 
not  to  be  harassed  because  of  his  religion  or  lack  thereof  Each  of  these  countervail- 
ing rights  is  a  form  of  religious  liberty;  each  of  these  countervailing  rights  is  part 
of  the  right  not  to  be  discriminated  against  in  employment  on  the  basis  of  religion. 
The  Commission  has  made  Uttle  effort  to  draw  clear  boundaries  between  these  com- 
peting rights. 

Religious  speech  is  speech  of  high  constitutional  value,  central  to  the  free  speech 
clause  and  the  free  exercise  clause.  Many  Americans  of  many  faiths  are  conscien- 
tiously committed  to  integrating  their  religious  faith  into  every  aspect  of  their  lives. 
Many  religions  are  proselytizing  rehgions;  their  members  are  charged  with  spread- 
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ing  the  faith  by  persuasion  and  example.  The  workplace  is  where  Americans  spend 
most  of  their  time  outside  the  home  and  have  most  of  their  interactions  with  per- 
sons outside  their  nuclear  family.  To  bar  religious  expression  from  the  workplace 
would  be  a  massive  violation  of  the  religious  libertj^  of  working  Americans,  and  a 
massive  violation  of  Title  VII's  ban  on  religious  discrimination  in  the  workplace. 

Yet  we  know  that  some  employees  would  like  to  censor  the  religious  messages  of 
other  employees.  We  know  that  some  Americans  are  hostile  to  some  or  all  religious 
faiths  other  than  their  own,  and  that  some  Americans  are  hostile  to  lack  of  religious 
faith.  Indeed,  commentators  from  James  Davison  Hunter  to  Robert  Bork,  from  Ger- 
trude Himmelfarb  to  the  Atlantic  Constitution,  have  commented  on  America's  "cul- 
ture wars,"  an  intense  and  persistent  social,  political,  and  religious  battle  between 
conflicting  worldviews,  views  that  Hunter  labels  "orthodox"  and  "progressive."  One 
person's  simple  expression  of  religious  faith  may  well  be  another  person's  religious 
harassment. 

Carefully  constructed  guidelines  on  religious  harassment  could  be  a  form  of  disar- 
mament in  the  culture  wars;  they  could  carefully  define  hostile  and  abusive  tactics 
and  eliminate  them  from  the  workplace,  leaving  legitimate  religious  and  political  ex- 
pression to  flourish  on  all  sides.  But  the  Commission's  vague  guidelines  have  the 
opposite  effect.  Because  it  is  impossible  to  tell  what  is  protected  and  what  is  forbid- 
den, the  guidelines  invite  each  side  in  the  culture  wars  to  file  harassment  charges 
against  the  other.  By  inviting  large  numbers  of  charges,  the  guidelines  raise  the 
level  of  armament  in  the  culture  wars  instead  of  lowering  it. 

HOW  THE  GUIDELINES  INVITE  CHARGES  THAT  THREATEN  PROTECTED  SPEECH 

Let  me  illustrate  the  problem  with  the  attached  press  release  from  the  American 
Atheists,  whose  national  headquarters  is  in  my  hometown  of  Austin,  Texas.  I  fully 
agree  that  atheists  should  be  protected  from  religious  discrimination  or  harassment 
in  the  workplace.  But  their  definition  of  harassment  illustrates  the  kinds  of  pro- 
tected conduct  that  some  Americans  will  consider  to  be  harassment.  They  demand 
that  the  workplace  "should  be  religion-free,  that  is,  without  religious  radio  pro- 
grams, signs,  framed  mottos,  pictures,  poems,  calendars,  ornaments,  jewelry,  bro- 
chures, crucifixes.  Bibles  or  religious  literature,"  without  "religious  notices"  on 
shared  bulletin  boards,  without  "singing,  humming,  or  whistling  religious  songs  or 
hymns,"  without  "religious  conversations,"  without  prayers,  without  "religious  deco- 
rations" at  "Christmas,  Hanukkah,  Easter,  Passover  and  Ramadan,"  without  reli- 
gious "yarmulkes,  crucifixes,  earrings,  [or)  head  scarfs,"  and  without  "oral  or  written 
proselytizing"  at  "interpersonal"  levels. 

The  American  Atheists  demand  that  the  guidelines  be  amended  to  make  all  these 
things  explicit.  But  if  the  guidelines  are  adopted  in  their  current  form,  atheist  em- 
ployees could  easilv  enough  claim  that  all  or  most  of  these  demands  are  included 
in  the  current  draft.  If  an  atheist  claims  that  a  yarmulke  or  a  gold  cross  is  "offen- 
sive," §  1609.1(b)(i),  and  that  it  denigrates  or  shows  aversion  to,  §  1609.1(b),  all  those 
who  do  not  believe  in  covering  their  head  before  an  omnipresent  God  or  in  Christ's 
sacrifice  for  all  humankind,  this  claim  is  to  be  assessed  in  light  of  the  perspective 
of  a  reasonable  atheist,  §  1609.1(c).  Just  as  pornographic  calendars  in  the  workplace 
may  constitute  sexual  harassment  of  women  who  are  offended  by  them,  so  religious 
calendars  in  the  workplace  may  constitute  religious  harassment  of  those  who  are 
offended  by  them.  The  difference  is  not  in  the  claims  of  harassment,  which  are  en- 
tirely parallel.  The  difference  is  in  the  constitutional  value  of  pornographic  expres- 
sion and  religious  expression.  But  the  Commission's  guidelines  take  no  express  ac- 
count of  that  difference. 

The  atheists  make  a  handy  example,  because  they  issued  a  press  release.  But  it 
is  easy  to  imagine  comparable  unfounded  claims  by  offended  believers  against  athe- 
ists or  secular  humanists,  by  offended  believers  in  mainstream  faiths  against  out- 
spoken believers  in  unfamiliar  faiths,  by  the  uninterested  of  any  religious  back- 
ground against  proselytizers  of  any  other,  claims  and  counterclaims  between  pro- 
choice  and  pro-life  employees  of  different  faiths,  between  Jews  and  Muslims  arguing 
about  the  Middle  East,  and  many  other  examples. 

The  proposed  guidelines  do  little  to  clarify  these  issues.  §  1609.1(b)  (2)  points  in 
the  right  direction  with  its  references  to  'epithets,  slurs,  [and]  negative  stereo- 
typing," and  it  omits  "offensive,"  which  is  the  most  overbroad  standard  in  the  guide- 
lines. But  §  1609.1(b)  (2)  does  not  limit  the  broader  language  in  §  1609.1(b)  (1);  rath- 
er, "harassing  conduct  includes,  but  is  not  limited  to,'  the  examples  listed  in 
§  1609.1(b)  (2).  And  everything  is  made  even  more  vague  by  the  directive  in 
§  1609.1(c)  that  "[t)he  'reasonable  person'  standard  includes  consideration  of  the  per- 
spective of  persons  of  the  alleged  victim's  *  *  *  religion.  "  Some  potential  victims 
will  hold  religious  views  that  potential  violators  consider  extreme.  It  would  seem  to 
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follow  that  workers  must  limit  their  religious  expression  to  only  what  will  not  offend 
a  reasonable  religious  extremist. 

A  START  TOWARDS  A  SOLUTION 

The  key  to  a  solution  is  to  specify  more  precisely  the  kind  of  speech  that  may  be 
religious  harassment,  and  also  to  soecify  the  kind  of  speech  that  is  constitutionally 
protected  and  cannot  constitute  religious  harassment.  I  have  not  come  with  pro- 
posed language,  but  it  is  easy  enough  to  think  of  provisions  that  would  greatly  im- 
prove the  Commission's  proposals: 

1.  Quid  pro  quo  religious  harassment — threats  to  withhold  promotions, 
pay  raises,  and  the  Uke  unless  the  employee  accedes  to  some  religious  de- 
mand of  her  supervisor — is  simply  disparate  treatment  on  the  basis  of  reli- 
gion. Harassment  guidelines  are  probably  not  needed  to  reach  such  behav- 
ior; in  any  event,  I  nave  no  doubt  that  such  behavior  can  be  prohibited. 

2.  Religious  epithets,  slurs,  and  negative  stereotypes  about  the  personal 
characteristics  of  a  religious  group  may  generally  be  treated  as  harassment, 
and  are  actionable  if  they  are  sufficiently  severe  or  pervasive.  To  say  that 
Jews  are  dishonest,  or  that  atheists  are  immoral,  or  that  evangelical  Chris- 
tians are  hateftil,  is  to  make  a  claim  about  observable  facts  that  do  not  de- 
pend on  propositions  of  faith. 

3.  Persistent  proselytizing  of  the  same  individual,  continued  after  a  clear 
request  to  end  tlie  conversation,  or  unreasonably  renewed  after  repeated  re- 
quests not  to  bring  the  subject  up  again,  may^enerally  be  treated  as  reli- 
gious harassment,  and  is  actionable  if  it  is  sufficiently  severe  or  pervasive. 
The  proselytizer  has  a  clear  right  to  proselytize,  and  the  target  has  a  clear 
right  to  end  the  conversation  or  refuse  to  listen.  If  the  target  of  such  pros- 
elytizing is  at  his  workstation,  he  may  not  be  free  to  walk  away;  that  fact 
may  be  relevant  to  how  long  it  is  reasonable  for  the  proselytizer  to  persist, 
and  to  whether  the  unwelcome  proselytizing  is  sufficiently  severe  or  perva- 
sive to  constitute  harassment. 

The  problem  of  unwelcome  proselytizing  is  in  many  ways  analogous  to 
the  proolem  of  unwelcome  requests  for  dates.  It  is  not  harassment  to  po- 
litely invite  a  co-worker  out  to  dinner  once;  unless  one  gets  an  unusually 
definitive  rejection,  it  is  not  harassment  to  politely  invite  her  out  to  dinner 
a  second  time.  It  probably  is  harassment  to  invite  her  out  to  dinner  over 
and  over,  despite  repeated  rejections,  however  politely  it  is  done.  Similarly, 
the  proselytizer  is  entitled  to  continue  until  it  is  clear  that  his  approaches 
are  unwelcome. 

4.  Affirmative  expressions  of  one's  own  religious  faith  or  lack  thereof,  not 
targeted  at  a  particular  individual,  cannot  be  religious  harassment. 
Yarmulkes  and  other  religious  clothing,  religious  jewelry,  religious  cal- 
endars or  art  in  one's  personal  workspace,  humming  or  whistling  religious 
songs,  or  references  to  one's  faith  in  ordinary  conversation,  are  protected  by 
the  Constitution,  by  the  Religious  Freedom  Restoration  Act,  and  by  the  reli- 
gious discrimination  provisions  of  Title  VII. 

The  Commission's  fact  sheet  comes  close  to  recognizing  this  point.  It 
states  that: 

It  is  one  thing  to  express  one's  own  beliefs;  another  to  disparage  the  reli- 
gion or  beliefs  of  others. 

This  point  should  be  in  the  guidelines  themselves,  and  not  in  a  fact 
sheet.  1  Moreover,  this  clarification  does  not  go  far  enough,  as  my  next  point 
makes  clear. 

5.  Serious  argument  for  or  against  a  religious  or  political  proposition  is 
speech  of  the  highest  first  amendment  value  and  cannot  be  religious  hair- 
assment.  This  is  true  even  if  the  argument  implicitly  or  explicitly  rejects 


1  The  EEOC  Fact  Sheet  regarding  the  proposed  guidehnes  also  states: 

Reasonable  people  would  not  deem  a  statement  of  one's  own  affiliation,  by  itself,  to  amount 
to  severe  or  pervasive  hostility  to  those  who  do  not  share  the  same  belief.  Nor  could  it  reason- 
ably be  deemed  hostile  to  another's  religious  behefs  to  wear  a  cross  or  a  yarmulke. 

It  would  be  helpful  for  the  EEOC  to  include  such  language  in  the  guidelines  themselves. 
While  these  clarifications  are  useful,  the  qualification  "by  itself'  remains  troubling  in  that  it 
suggests  protected  reUgious  activity  could  violate  Title  VII  if  there  was  enough  other  reUgious 
activity  occurring  in  the  same  workplace.  Further,  as  the  press  release  from  the  American  Athe- 
ists illustrates,  some  atheists  do  in  fact  deem  it  to  be  hostile  for  a  co-worker  to  wear  a  cross 
or  yarmulke. 
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someone  else's  religious  teachings,  even  if  the  argument  is  made  in  forceful 
or  colorful  terms,  and  even  if  other  participants  in  the  discussion  find  a 
speaker's  proposition  offensive.  Forceful  language  in  support  of  an  argu- 
ment is  not  the  same  as  an  epithet. 

Many  religions  have  teachings  that  others  find  offensive.  Some  Christians 
believe  that  those  who  do  not  believe  in  Christ  are  condemned  to  eternal 
damnation.  Some  Jews  beUeve  that  it  is  blasphemy  to  re-establish  the  state 
of  Israel  before  the  Messiah  comes.  Some  atheiets  believe  that  all  religious 
beliefs  are  delusions  that  divert  us  from  rational  approaches  to  problem 
solving.  Some  pro-life  citizens  believe  that  pro-choice  citizens  are  complicit 
in  murder;  some  pro-choice  citizens  believe  that  pro-life  citizens  are 
complicit  in  the  systematic  oppression  of  women.  Some  may  find  it  offen- 
sive, hostile,  or  intimidating  to  be  reminded  that  others  believe  they  are 
damned,  or  blasphemers,  or  deluded  and  irrational,  or  complicit  in  murder 
or  oppression.  But  those  who  are  offended  cannot  invoke  the  Commission's 
regulatory  power  to  cut  off  all  discussion  of  these  issues  in  the  workplace. 

6.  Even  with  these  important  clarifications,  it  would  help  to  eliminate  the 
unnecessary  sources  of  vagueness  in  the  proposed  guidelines.  Multiple  mal- 
leable terms— "offensive,"  "intimidating,"  "hostile,"  "abusive,"  "denigrates," 
"aversion,"  "includes,  but  is  not  limited  to,"  "otherwise  adversely  affects," — 
are  presumed  to  each  add  some  additional  meaning  not  covered  by  any  of 
the  other  terms.  See  Moskal  v.  United  States,  498  U.S.  103,  109-10  (1990). 
Requiring  consideration  of  the  perspective  of  every  religious  group  rep- 
resented in  the  workplace  further  aggravates  the  inherent  vagueness  of  the 
guidelines;  this  provision  also  implies  the  offensive  stereotype  that  all  mem- 
bers of  a  faith  will  have  the  same  perspective  on  such  matters.  This  subjec- 
tive standard  of  liability  should  be  eliminated,  and  all  but  the  most  precise 
of  the  multiple  terms  eliminated.  I  would  suggest  retaining  "hostile"  and 
"abusive." 

Close  cases  cannot  be  eliminated,  and  more  careful  drafting  remains  to 
be  done.  But  these  six  propositions  could  go  far  to  render  the  guidelines 
more  workable  and  usefiil,  and  unobjectionable  on  either  policy  grounds  or 
constitutional  grounds.  There  is  no  reason  for  the  Commission  to  be  unwill- 
ing to  state  these  propositions  in  clear  and  explicit  language — ^unless  the 
Commission  means  to  encourage  complaints  of  the  sort  foreshadowed  in  the 
press  release  of  the  American  Atheists. 

I  turn  now  to  a  more  detailed  analysis  of  the  legal  background  of  these 
issues. 

TITLE  VII  RECOGNIZES  THAT  RELIGIOUS  DISCRIMINATION  RAISES  SPECIAL  ISSUES 

The  need  for  differential  treatment  in  the  case  of  religion  is  explicitly  recognized 
in  the  statutory  scheme.  For  instance,  Title  VII  exempts  certain  religious  organiza- 
tions from  the  prohibition  on  religious  discrimination.  42  U.S.C.  Sec.  2000e-l;  Cor- 
poration of  the  Presiding  Bishop  v.  Amos,  483  U.S.  327  (1987).  Similarly,  edu- 
cational institutions  supported  by  a  religious  faith  are  permitted  to  hire  from  that 
faith  without  regard  to  the  statutory  prohibition  on  religious  discrimination.  42 
U.S.C.  Sec.  2000e-2(e)  (2).  Congress  considered  it  important  to  permit  some  conduct 
that  might  otherwise  violate  the  statute  in  order  to  promote  the  values  of  religious 
freedom  and  diversity,  which  the  statute  was  designed  to  protect.  The  EEOC,  how- 
ever, in  drafting  the  harassment  guideUnes,  has  not  displayed  the  sensitivity  to  reli- 
gious freedom  that  Congress  exhibited  in  enacting  the  statute. 

THE  GUIDELINES  PURPORT  TO  REGULATE  RELIGIOUS  SPEECH  AND  CONDUCT 

It  is  clear  that  the  EEOC's  proposed  guidelines  as  currently  drafted  would  cover 
both  speech  ("verbal  conduct  ")  and  actions  ("physical  conduct  ")  undertaken  by  reli- 
gious employers  and  employees  as  a  sincere  expression  of  religious  belief  The  pro- 
posed guidelines  purport  to  regulate  "verbal  or  physical  conduct  that  denigrates  or 
shows  hostility  or  aversion  toward  an  individual  because  of  his/her  *  *  *  religion 
*  *  *  or  that  of  his/her  relatives,  friends,  or  associates."  Sec.  1609.1(a).  Such  speech 
or  conduct  is  actionable  if  it: 

(1)  [h)as  the  purpose  or  effect  of  creating  an  intimidating,  hostile,  or  of- 
fensive working  environment, 

(2)  [h]as  the  purpose  or  effect  of  unreasonably  interfering  with  an  individ- 
ual's work  performance,  or 
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(3)  [o)therwise  adversely  affects  an  individual's  employment  opportuni- 
ties. Id. 

The  guidelines  directly  regulate  the  employer,  but  they  also  indirectly  regulate 
the  religious  speech  and  conduct  of  employees.  Thus,  the  employer  has  an  "affirma- 
tive duty"  to  make  sure  that  the  workplace  is  free  of  religious  harassment.  Sec. 
1609.1(d).  The  employer  "should  take  all  steps  necessary  to  prevent  harassment," 
including  "having  an  explicit  policy  against  harassment  that  is  clearly  and  regularly 
communicated  to  employees,"  "explaining  sanctions  for  harassment"  and 
"sensitiz[ing)  all  *  *  *  employees  on  issues  of  harassment."  Sec.  1609.2(d)  An  em- 
ployer is  liable  for  harassment  by  its  employees  if  it  "knew  or  should  have  known 
of  the  conduct"  and  "failed  to  take  immediate  and  appropriate  corrective  action." 
Sec.  1609.2(a)(1),  (b).  An  employer  without  an  expUcit  anti-harassment  poHcy  and 
a  reasonably  accessible  complaint  procedure  runs  the  risk  of  strict  liability  for  har- 
assment by  a  supervisor,  even  if  the  employer  had  no  reason  to  know  of  the 
harassing  conduct.  Sec.  1609.2(a)  (2). 

The  guidelines  apply  to  religious  speech  and  conduct,  even  when  there  was  no  in- 
tent to  be  hostile  or  abusive.  Words  or  conduct  may  be  actionable  if  their  "purpose 
or  effect"  was  to  create  an  intimidating,  hostile  or  offensive  working  environment. 
Sec.  1609.1(a)(i).  Moreover,  an  employee  may  bring  a  harassment  complaint  even  if 
he  or  she  was  not  intended  as  a  target  of  the  challenged  actions  or  remarks.  Sec. 
1609.1(d). 

THE  GUIDELINES  IMPLICATE  CONSTITUTIONAL  AND  STATUTORY  PROTECTIONS 

The  proposed  guideUnes  threaten  both  constitutional  and  statutory  protections  of 
religious  freedom.  The  First  Amendment  to  the  United  States  Constitution  provides 
that: 

Congress  shall  make  no  law  respecting  an  estabUshment  of  reUgion,  or 
prohibiting  the  free  exercise  thereof.  *  *  *"  U.S.  Const.,  amend.  1.  The  free 
exercise  of  religion  means,  first  and  foremost,  the  right  to  believe  and  pro- 
fess whatever  religious  doctrine  one  desires. 
Employment  Division  v.  Smith,  494  U.S.  872,  877  (1990).  While  limited  by  its  terms 
to  the  federal  government,  the  First  Amendment  has  also  been  applied  to  state  and 
local  governments  by  incorporation  through  the  Fourteenth  Amendment.  Everson  v. 
Board  of  Educ,  330  U.S.  1,  8  (1947);  Cantwell  v.  Connecticut,  310  U.S.  296,  303- 
04(1940). 

Religious  freedom  also  enjoys  statutory  protection  by  virtue  of  the  Religious  Free- 
dom Restoration  Act  (RFRA).  42  U.S.C.A.  Sec.  2000bb-l  (West  Supp.  1994).  RFRA 
protects  against  actions  of  any  "branch,  department,  agency,  instrumentality,  and 
official  (or  other  person  acting  under  color  of  law)  of  the  United  States,  a  State,  or 
a  subdivision  of  a  State,"  id.  Sec.  2000bb-2(l),  that  "substantially  burden  a  person's 
exercise  of  religion,"  id.  Sec.  2000bb-l(a).  The  statute  applies  to  pre-existing  law, 
such  as  Title  VII,  and  to  "implementation"  of  that  law,  such  as  the  proposed  EEOC 
guidelines.  Id.  Sec.  2000bb-3(a). 

Title  VII  applies  to  both  government  and  private  employers.  For  a  government 
employer,  there  is  no  question  that  regulating  the  religious  conduct  of  employees 
represents  a  form  of  state  action  that  must  comply  with  First  Amendment  require- 
ments. AppHcation  to  a  pubUc  employee  of  the  proposed  guideUnes,  or  a  poUcy  based 
on  the  guidelines,  must  fully  protect  the  employee's  rights  to  free  speech  and  free 
exercise  under  constitutional  standards.  Likewise,  any  such  action  by  a  public  em- 
ployer would  have  to  comply  with  RFRA  to  the  extent  it  imposed  a  substantial  bur- 
den on  the  employee's  exercise  of  religion. 

Since  the  guidelines  directly  regulate  protected  speech  and  conduct  of  private  em- 
ployers, such  employers  could  rely  upon  the  First  Amendment  and  RFRA  in  defend- 
ing against  a  religious  harassment  action  brought  by  the  EEOC  or  a  private  litigant. 
See,  e.g.,  EEOC  v.  Townley  Engineering  &  Mfg.  Co.,  859  F.2d  610  (9th  Cir.  1988) 
(employer  relies  upon  First  Amendment  to  challenge  application  of  Title  VII);  42 
U.S.C.A.  Sec.  2000bb-l(c)  (West  Supp.  1994).  In  addition,  an  employer  subject  to  the 
guidelines  could  also  bring  an  action  advancing  a  facial  challenge  under  the  First 
Amendment  or  RFRA.  See  42  U.S.C.A.  Sec.  2000bb-l(c)  (West  Supp.  1994). 

Neither  Title  VII  nor  the  proposed  guidelines  purports  to  directly  regulate  the  ac- 
tivities of  employees.  Nevertheless,  an  employee  whose  religious  speech  is  restricted 
by  an  employer  attempting  to  comply  witii  the  guidelines  should  be  able  to  assert 
a  claim  against  the  Government  based  on  RFRA  or  the  First  Amendment,  see  Skin- 
ner V.  Railwav  Labor  Executives'  Ass'n,  489  U.S.  602,  614-16  (1989)  (employees  al- 
lowed to  raise  Fourth  Amendment  challenge  to  workplace  breath  and  urine  tests  en- 
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couraged,  but  not  mandated,  by  government  regulations),  and  against  his  employer 
under  the  religious  accommodation  provision  of  Title  VII,  42  U.S.C.  section  2000eO'). 
It  would  be  outrageous  for  the  EEOC  to  pressure  employers  into  adopting  workplace 
regulations  that  would  be  unconstitutional  if  imposed  by  the  Government  itself. 

THE  GUIDELINES  MAY  BE  UNCONSTITUTIONALLY  VAGUE 

As  noted  above,  the  primary  defect  in  the  proposed  guidelines  is  their  chilling 
vagueness.  When  the  Grovemment  seeks  to  regulate  speech  or  conduct  protected  by 
the  First  Amendment,  the  courts  have  required  a  high  degree  of  precision,  and  have 
often  invalidated  regulations  deemed  impermissibly  vague.  See,  e.g.,  Gentile  v.  State 
Bar  of  Nevada,  111  S.  Ct.  2720  (1991).  "Because  First  Amendment  freedoms  need 
breathing  space  to  survive,  government  may  regulate  in  the  area  only  with  narrow 
specificity."  NAACP  v.  Buttons,  371  U.S.  415,  433  (1963).  Vagueness  with  respect 
to  regulation  of  protected  activity  presents  three  major  dangers,  each  of  which  is  im- 
plicated by  the  proposed  guidelines:  lack  of  fair  notice,  a  chilling  effect  on  protected 
speech  or  conduct,  and  the  risk  of  discriminatory  enforcement. 

The  guidelines  do  not  give  fair  notice  by  identifying  with  the  necessarv  precision 
the  religious  conduct  in  which  one  may  or  may  not  engage  in  the  workplace.  There 
seems  no  way  to  determine  whether  or  not  one  has  "harassed"  a  co-worker  absent 
a  final  determination  by  the  Commission  or  a  jury. 

The  vagueness  of  the  guidelines  is  augmented  further  by  all  the  considerations 
an  individual  must  keep  in  mind  to  evaluate  whether  his  intended  religious  speech 
or  conduct  is  permissible.  Since  the  complainant  need  not  be  an  intendfed  target  of 
the  speech  or  conduct  in  question,  someone  intending  to  exercise  his  religious  faith 
must  consider  the  effect  the  actions  could  have  on  all  those  who  might  see  or  hear. 
Further,  the  person  who  wishes  to  comply  with  the  guidelines  must  take  into  con- 
sideration the  various  religious  viewpoints  of  all  potential  witnesses.  It  seems  un- 
likely that  a  fundamentalist  Christian  or  MusUm  employee  could  accurately  guide 
his  conduct  by  the  likely  reactions  of  a  "reasonable  atheist"  co-worker,  or  vice  versa. 
Moreover,  the  person  regulated  by  the  guidelines  must  consider  all  of  the  other  reli- 
gious conduct  that  potential  complainants  may  have  seen  in  the  workplace  in  order 
to  evaluate  the  "totality  of  the  circumstances."  §  1609. 1(e). 

Not  only  do  the  guidelines  fail  to  provide  fair  notice  of  the  speech  or  conduct  pro- 
hibited, but  there  is  also  little  doubt  that  the  proposed  guidelines  would  chill  the 
religious  exercise  of  employers  and  lead  them  to  crack  down  on  religious  activities 
by  employees.  The  Supreme  Court  has  noted  that  "where  a  vague  statute  'abut[s) 
upon  sensitive  areas  of  basic  First  Amendment  freedoms,'  it  'operates  to  inhibit  the 
exercise  of  [those)  freedoms."'  Grayned  v.  City  of  Rockford,  408  U.S.  102,  108  (1972) 
(quoting  Baggett  v.  Bullitt,  377  U.S.  360,  372  (1964)  and  Cramp  v.  Board  of  Public 
Instruction,  368  U.S.  278,  287  (1961)). 

The  First  Amendment  permits  an  employer  to  freely  exercise  his  religion  in  the 
course  of  conducting  his  business  unless,  under  a  particular  set  of  facts.  Title  VII 
is  held  to  override  the  employer's  free  exercise  rights.  EEOC  v.  Townley  Engineering 
&  Mfg.  Co.,  859  F.2d  610,  619-21  (9th  Cir.  1988)  (employer  had  First  Amendment 
right  to  mandate  attendance  at  religious  meetings  bv  all  employees  except  those  em- 
ployees with  religious  objections).  An  employer  wishing  to  avoid  liability  under  the 
proposed  guidelines,  however,  will  feel  pressure  not  to  do  or  say  anything  religious 
around  the  workplace  for  fear  that  someone  might  find  religious  expression  by  the 
boss  offensive  or  intimidating.  Likewise,  the  guidelines  encourage  the  employer  to 
take  "all  steps"  necessary  to  maintain  a  harassment-free  workplace,  to  adopt  and 
regularly  communicate  a  policy  designed  to  prevent  harassment  and  to  threaten 
sanctions  against  employees  found  to  be  engaging  in  harassing  behavior.  Zealous  ob- 
servance of  these  guidelines  in  order  to  avoid  an  EEOC  enforcement  action  could 
lead  to  attempts  to  "sanitize"  the  workplace  of  any  religious  speech  or  practice  that 
someone  might  find  offensive  or  intimidating. 

Another  reason  for  the  prohibition  against  vague  regulations  of  activities  pro- 
tected by  the  First  Amendment  is  "the  need  to  eUminate  the  impermissible  risk  of 
discriminatory  enforcement."  Gentile  v.  State  Bar  of  Nevada,  111  S.Ct.  2720,  2732 
(1991).  I  do  not  question  the  Commission's  motives  in  proposing  these  regulations. 
But  the  guidelines  will  be  applied  in  the  first  instance  by  a  host  of  employers  and 
supervisors  attempting  to  perform  the  affirmative  dutv  to  eliminate  religious  har- 
assment and  in  the  second  instance  by  the  Commission  s  local  bureaucrats  and  staff 
attorneys.  Any  of  these  people  may  have  their  own  religious  agendas  or  prejudices 
regarding  particular  dismvored  religions  or  religious  practices.  Moreover,  now  that 
Title  VII  has  been  amended  to  provide  a  right  to  jury  trial,  42  U.S.C.  Sec.  1981a(c), 
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juries  will  apply  the  Commission's  standards.^  There  exists  a  very  real  risk  that 
these  undefined  guidelines  would  be  applied  more  stringently  to  some  disfavored  or 
controversial  religious  groups  or  employees  than  to  others.  We  know  from  experi- 
ence in  other  contexts  that  juries  have  punished  unpopular  religions  with  ruinous 
verdicts.  See,  e.g.,  George  v.  International  society  of  Krishna  Consciousness,  262  Cal. 
Rptr.  217  (Cal.  App.  1989),  vacated,  111  S.Ct.  1299  (1991)  ($32.7  million  against 
Hare  Krishnas);  Lundman  v.  McKown,  now  pending  in  Minnesota  Court  of  Appeals 
($14.2  million  verdict  against  First  Church  of  Christ  Scientist);  Guinn  v.  Church  of 
Christ,  115  P.2d  766  (Okla.  1989)  ($390,000  against  local  congregation). 

Given  that  these  guidelines  regulate  activities  clearly  protected  by  the  Free 
Speech  and  Free  Exercise  Clauses  of  the  First  Amendment,  they  are  unconstitution- 
ally vague.  Even  if  I  am  incorrect  in  that  assessment,  however,  it  wovild  be  wise 
for  the  Commission  to  revise  the  guidelines,  at  least  in  the  area  of  religious  harass- 
ment, to  make  them  as  narrow  and  specific  as  possible.  Otherwise,  I  believe  the 
Commission  will  do  more  to  undermine  religious  freedom  in  the  workplace  than  to 
advance  it. 

THE  GUIDELINES  ARE  NOT  THE  LEAST  RESTRICTIVE  MEANS  OF  PURSUING  A  COMPELLING 

INTEREST 

Pursuant  to  the  Religious  Freedom  Restoration  Act,  the  Government  "may  sub- 
stantially burden  a  person's  exercise  of  religion  only  if  it  demonstrates  that  applica- 
tion of  the  burden  to  the  person: 

( 1)  Is  in  furtherance  of  a  compelling  governmental  interest;  and 

(2)  Is  the  least  restrictive  means  of  furthering  that  compelling  govern- 
mental interest." 

42  U.S.C.A.  Sec.  2000bb-l(b)  (West  Supp.  1994). 

The  compelling  interest/least  restrictive  means  test  also  applies  as  a  matter  of 
constitutional  law,  notwithstanding  the  Supreme  Court's  decision  in  Employment 
Division  v.  Smith,  494  U.S.  872  (1990).  The  Court  in  Smith  declined  to  apply  a  com- 
peUing  interest  test  to  a  "neutral  law"  of  general  applicability  which  had  the  inci- 
dental effect  of  burdening  reUgious  conduct.  However,  the  Court  said  that  religious 
speech  would  continue  to  enjoy  full  First  Amendment  protection.  The  Coxirt  has  also 
reaffirmed  that  the  compelling  interest  standard  apphes  to  regulation  consciously 
directed  at  religious  conduct.  Church  of  the  Lukumi  Babalu  Aye  Inc.  v.  City  of  Hia- 
leah,  113  S.  Ct.  2217  (1993);  Smith,  494  U.S.  at  877-78. 

It  may  be  that  the  Government  has  a  compelling  interest  in  protecting  captive  au- 
diences from  hostile  personal  attacks,  and  that  workers  on  the  job  are  sufficiently 
captive  to  fall  within  this  rule.  It  does  not  follow  that  the  Government  has  a  compel- 
ling interest  in  creating  a  religion-free  workplace,  or  in  suppressing  serious  discus- 
sion of  religious  ideas,  or  that  the  Commission's  vague  guidelines  are  the  least  re- 
strictive means  to  serve  the  compelling  interest. 

In  dictum  in  R.A.V.  v.  City  of  St.  Paul,  112  S.Ct.  2538  (1992),  the  Court  offered 
a  different  theory  for  upholding  regulations  against  extreme  forms  of  harassment. 
"A  particular  content-based  subcategory  of  a  proscribable  class  of  speech  can  be 
swept  up  incidentally  within  the  reach  of  a  statute  directed  at  conduct  rather  than 
speech."  Thus,  "sexually  derogatory  'fighting  words,'  among  other  words,  may 
produce  a  violation  of  Title  VII's  general  prohibition  against  sexual  discrimination 
in  employment  practices."  Id.  at  2546. 

The  key  thing  to  note  about  this  passage  is  that  it  refers  only  to  "a  proscribable 
class  of  speech."  In  R.AV.,  the  proscribable  class  of  speech  was  fighting  words.  The 
Court  held  that  the  government  may  entirely  ban  fighting  words,  but  that  it  may 
not  ban  particular  categories  of  fighting  words  without  compelling  justification,  un- 
less a  subclass  of  fighting  words  has  the  effect  of  violating  a  statute  aimed  at  con- 
duct. This  reasoning  is  complex,  but  nothing  in  it  suggests  that  government  can  ban 
nonproscribable  speech  from  the  workplace.  The  Court's  dictum  approval  of  sejcual 
harassment  guidelines  aimed  at  fighting  words  does  not  imply  power  to  ban  serious 
religious  expression  or  reUgious  debate  that  does  not  consist  of  fighting  words. 


2  EEOC  guidelines,  '"while  not  controlling  upon  the  courts  by  reason  of  their  authority,  do  con- 
stitute a  body  of  experience  and  informed  judgment  to  which  courts  and  litigants  may  properly 
resort  for  guidance.'*^^  Meritor  Savings  Bank,  FSB  v.  Vinson,  477  U.S.  57,  65  (1986)  (quoting  Gen- 
eral Electric  Co.  V.  Gilbert,  429  U.S.  125,  141^2  (1976)  and  Skidmore  v.  Swift  &  Co.,  323  U.S. 
134,  140  (1944)).  A  court  trying  a  Title  VII  action  would  likely  use  the  proposed  guidelines  as 
the  basis  for  jury  instructions. 
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THE  GUIDELINES  VIOLATE  THE  STATUTORY  REQUIREMENT  TO  ACCOMMODATE  RELIGIOUS 

PRACTICE 

Another  critical  respect  in  which  religion  differs  from  the  other  categories  of  dis- 
crimination covered  by  Title  VII  is  that  religious  speech  or  conduct  that  could  be 
viewed  as  offensive  will  often  be  entitled  to  protection  under  the  statute  itself  Cf. 
EEOC  v.  Reads,  Inc.,  759  F.  Supp.  1150  (E.D.  Pa.  1991)  (Title  VII  violated  by  failure 
to  hire  applicant  for  school  counselor  position  due  to  religious  practice  of  wearing 
head  covering).  One  can  easily  imagine  a  circumstance  in  which  an  employer  at- 
tempts to  comply  with  the  guidelines  and  in  the  process  fails  to  accommodate,  or 
vice  versa. 

For  instance,  consider  an  employer  who  receives  a  complaint  of  religious  harass- 
ment on  the  grounds  of  proselytizing  by  a  religious  employee.  Mindful  of  his  "affirm- 
ative duty"  to  maintain  a  harassment-free  workplace,  the  employer  transfers  the  al- 
legedly offending  employee  to  a  new  job  in  a  different  location  and  asks  him  not 
to  share  his  religious  convictions  with  others.  The  transferred  employee  might  well 
view  this  treatment  as  religious  harassment,  as  failure  to  accommodate  his  religious 
practice,  and  as  disparate  treatment  in  the  terms  or  conditions  of  employment. 

No  doubt,  some  employers  might  be  tempted  to  try  to  avoid  Title  VII  liability  by 
requiring  a  "religion-sanitized"  workplace,  prohibiting  any  discussion  of  the  subject 
during  work  hours.  But  this  would  immediately  run  into  the  employer's  statutory 
duty  to  reasonably  accommodate  the  religious  practices  of  employees.  42  U.S.C. 
§2000e(j).  Even  if  the  employer  successfully  argued  that,  in  light  of  the  guidelines, 
it  was  "reasonable"  not  to  accommodate  religious  conduct  or  that  doing  so  would 
pose  an  "undue  hardship,"  there  remains  the  problem  of  disparate  treatment  based 
on  religion.  Assuming  the  employer  allowed  employees  to  have  any  conversation  on 
any  topic,  he  would  be  obliged  to  permit  a  religious  employee  to  bring  his  own  reli- 
gious viewpoint  to  bear  on  the  topic.  See  Lamb's  Chapel  v.  Center  Moriches  Union 
Free  School  Dist.,  Til  13  S.  Ct.  2141  (1993)  (school  which  allowed  facilities  to  be 
used  to  address  family  issues  and  child-rearing  could  not  exclude  group  wishing  to 
address  those  topics  from  religious  viewpoint). 

CLARIFYING  THE  GUIDELINES  WITH  HYPOTHETICALS 

One  useful  way  to  clarify  the  guidelines  woiild  be  to  include  a  set  of  hypotheticals 
of  speech  that  is  and  is  not  religious  harassment.  I  offer  some  examples  here.  The 
primary  issue  addressed  in  the  following  hypotheticals  is  whether  the  conduct  is 
permissible  without  risk  of  liability,  or  whether  it  could  be  considered  as  part  of  a 
harassment  claim.  To  say  that  conduct  could  be  considered  as  part  of  a  harassment 
claim  does  not  mean  that  it  would  automatically  result  in  Uability,  since  the  conduct 
still  must  be  "sufficiently  severe  or  pervasive  to  create  a  hostile  or  abusive  work  en- 
vironment." Sec.  1609.1(c). 

(1)  An  employee  tells  another  during  a  coffee  break  that  he  believes  Jesus 
Christ  is  the  only  way  to  salvation  and  that  nonbelievers  are  destined  for 
eternal  damnation.  This  conduct  cannot  be  considered  as  part  of  a  religious 
harassment  claim.  A  statement  of  one's  beliefs,  even  if  zealously  commu- 
nicated, is  a  permissible  expression  of  one's  religion  and  does  not  disparage 
the  religion  or  beliefs  of  others.  While  the  statement  implies  that  competing 
belief  systems  are  incorrect  and  that  their  errors  nave  negative  con- 
sequences, it  does  not  involve  a  personalized  and  disparaging  attack  on  an- 
other employee  or  religious  group. 

(2)  A  Muslim  employee  distributes  tracts  to  co-workers  which  commu- 
nicate that  there  is  no  God  but  Allah,  and  Mohammed  is  His  prophet.  This 
conduct  cannot  be  considered  as  part  of  a  religious  harassment  claim.  See 
Hypothetical  #1. 

(3)  A  Jewish  employee  wears  a  yarmulke,  hangs  a  Star  of  David  on  his 
office  wall,  and  puts  a  mezuzah  on  his  office  door.  This  conduct  cannot  be 
considered  as  p£irt  of  a  religious  harassment  claim.  Wearing  or  displa5dng 
religious  symbols  does  not  disparage  other  employees  or  religious  groups. 

(4)  An  atheist  employer,  with  strong  pro-choice  views,  keeps  a  sign  on  her 
desk  saying  "Keep  your  rosaries  off  my  ovaries,"  and  circulates  a  fund-rais- 
ing letter  from  a  non-profit  organization  referring  to  "right-wing  Christian 
bigots."  This  conduct  comes  closer  to  the  line,  because  her  slogan  about  the 
rosary  may  be  understood  to  make  fun  of  a  ritual  practice  of  another  faith, 
because  "bigots"  may  be  understood  as  an  epithet,  and  because  these  offen- 
sive comments  are  coming  from  the  employer  and  not  merely  from  a  co- 
worker. Even  so,  without  more,  I  think  that  these  facts  do  not  make  out 
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religious  harassment.  The  near  rhyme  of  the  slogan  makes  it  a  memorable 
statement  of  her  argument  on  a  serious  issue;  arguments  do  not  become 
harassment  when  stated  in  memorable  or  colorful  terms.  Both  secular  and 
religious  ftindraising  letters  often  describe  the  other  side  in  crude  terms, 
and  recipients  who  desire  to  circulate  the  letter  further  cannot  control  its 
language.  Employees  can  quickly  tell  if  the  letter's  perspective  is  one  they 
disagree  with,  and  they  do  not  have  to  continue  reading.  However,  this  em- 
ployer must  be  careful  not  to  create  an  implicit  quid  pro  quo — not  to  imply 
that  employees  who  seek  advancement  in  the  firm  must  conform  to  her 
views  on  religion  or  on  abortion. 

(5)  An  employee  whistles  "Onward  Christian  Soldiers"  and  other  hymns 
regularly,  and  refers  to  herself  as  "a  prayer  warrior."  This  conduct  cannot 
be  considered  as  part  of  a  religious  harassment  claim.  Even  though  the  em- 
ployee uses  military  metaphors  that  some  might  find  intimidating,  this  con- 
duct does  not  disparage  otner  employees  or  religious  groups. 
(6)  A  Jewish  supervisor  suggests  that  a  subordinate,  who  has  revealed  that 
he  is  experiencing  marital  difficvilty,  would  benefit  from  a  marriage  counsel- 
ing service  run  by  the  Jewish  supervisor's  synagogue.  This  conduct  could 
not  be  considered  as  part  of  a  religious  harassment  claim.  An  invitation  or 
suggestion  that  one  participate  in  a  religious  event  is  not  harassment.  Such 
an  invitation  could  be  considered  as  part  of  a  "quid  pro  quo"  claim  if  attend- 
ance was  coerced  or  made  a  condition  of  emplo5mient. 

(7)  An  employer  leads  a  daily  Bible  study  at  the  lunch  hour,  which  over 
half  of  the  employees  voluntarily  attend.  Some  attenders  inform  non- 
attenders  that  the  group  has  prayed  for  them.  This  conduct  could  not  be 
considered  as  part  of  a  religious  harassment  claim.  The  fact  that  the  em- 
ployer participates  in  voluntary  religious  activities  with  employees,  or  that 
they  pray  for  co-workers,  does  not  disparage  non-participating  employees. 

(8)  A  Hindu  employer  often  invites  his  employees  to  temple  ceremonies 
and  religious  festivals.  The  employees  consistently  decline  the  invitations, 
but  never  express  offense.  This  conduct  could  not  be  considered  as  part  of 
a  religious  harassment  claim.  The  employees  have  never  indicated  that  the 
invitations  are  unwelcome.  Moreover,  invitations  to  participate  in  religious 
activities  do  not  constitute  harassment.  Such  invitations  could  be  consid- 
ered as  part  of  a  "quid  pro  quo"  claim  if  attendance  was  coerced  or  made 
a  condition  of  employment. 

(9)  A  nonreligious  supervisor  often  uses  the  expressions  "Jesus  Christ!" 
and  "God  d*  *  *  !"  when  angry  or  frustrated,  oft«n  in  the  presence  of 
Christian  employees,  who  have  asked  him  to  stop  on  the  ground  that  such 
cursing  violates  the  Third  Commandment.  (Thou  shalt  not  take  the  name 
of  the  Lord  thy  God  in  vain.  Exodus  20:7)  This  language  is  offensive  to 
many,  and  it  does  not  express  any  protected  religious  or  political  views. 
Employers  are  free  to  ban  cursing  on  their  premises,  and  I  would  not  be 
seriously  troubled  if  the  guidelines  offered  this  as  an  example  of  religious 
harassment  on  the  grounds  that  it  creates  an  uncomfortable  working  envi- 
ronment for  many  believers  and  that  it  is  speech  of  little  First  Amendment 
value.  In  these  two  ways,  cursing  is  Uke  the  example  of  pornographic  cal- 
endars. 

But  in  the  sensitive  area  of  conflicting  views  about  religion,  my  personal 
preference  would  be  that  the  Commission  not  direct  employers  to  suppress 
speech  that  offends  someone  or  makes  someone  uncomfortable,  unless  that 
speech  is  hostile  or  abusive  and  directed  at  a  victim.  The  cursing  in  this 
hypotiietical  does  not  explicitly  denigrate  the  persons  or  the  faith  of  the  of- 
fended employees,  and  it  is  not  directed  at  them  because  of  their  faith.  It 
is  an  expression  of  the  supervisor's  personality,  just  as  the  employees'  reh- 
gious  statements  are  an  expression  of  their  religious  behefs.  It  is  irrelevant 
that  his  cursing  violates  the  Third  Commandment;  the  offended  employees 
have  no  right  to  demand  that  their  supervisor  practice  any  aspect  of  their 
religion.  I  would  not  call  this  reUgious  harassment.  But  neither  do  I  believe 
that  the  First  Amendment  stands  in  the  way  if  the  Commission  chooses  to 
call  it  religious  harassment. 

(10)  A  supervisor  and  an  employee  frequently  direct  religious  slurs  and 
taunts  at  another  employee,  who  they  know  to  be  Jewish,  such  as  "resident 
Jew,"  "rich  Jew,"  "Christ  killer,"  "nail  him  to  the  cross,"  and  "you  killed 
Christ,  so  you'll  have  to  hang  from  the  cross."  Weiss  v.  United  States,  595 
F.  Supp.  1050  (E.D.  Va.  1984).  This  conduct  constitutes  religious  harass- 
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ment.  It  consists  of  religious  epithets  directed  at  an  individual  and  is  not 
part  of  any  serious  argument  for  a  religious  or  political  position. 
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PRESS  RELEASE 


For  release:  Hay  2.  1994 

American  Atheists,  today,  has  demanded  that  the  Equal 
Employment  Opportunity  Conmiission  modify  its  newly  issued 
regulations  and  guidelines  to  include  protection  for  Atheists 
against  religious  harassment  in  the  workplace. 

These  demands  include  the  following: 

(1)  The  physical  work  place,  itself,  should  be  religion- 
free,  that  is  without  religious  radio  programs,  signs,  framed 
mottos,  pictures,  poems,  calendars,  ornaments,  jewelry,  bro- 
chures, crucifixes.  Bibles  or  religious  literature,  and  religious 
notices  (on  shared  communications  boards) . 

(2)  The  milieu  of  the  work  place  should  be  free  of  "god- 
talk,"  that  is  singing,  humming,  or  whistling  of  religious  songs 
or  hymns,  religious  conversations,  prayers,  and  overt  medita- 
tions. 

(3)  "Holiday"  celebrations  should  not  be  religion  centered. 
Religious  decorations,  religious  "caroling,"  and  prayers  should 
be  eliminated  during  the  Christmas,  Hanukkah,  Easter,  Passover 
and  Ramadan  seasons.  At  most  grouped  "Winter"  and  "Spring"  events 
should  be  recognized. 

(4)  Employees  should  not  adorn  themselves  with  religious 
paraphernalia  (yarmulkes,  crucifixes,  earrings,  head  scarfs) . 

(5)  Any  or  all  oral  or  written  proselytizing  for  religion 
should  be  forbidden  at  interpersonal,  supervisory,  or  executive 
relationship  levels. 

(6)  Pay  increments  and  promotions  should  be  based  strictly 
on  job  performance  and  not  on  association  or  affiliation  with 
religious  persons  or  groups. 

The  attention  of  the  EEOC  is  called  to  a  recent  (April  8) 
20/20  special  on  ABC  television-  featuring  Barbara  Walters  and 
Hugh  Downs.  In  reviewing  the  safety  of  mail  carriers,  the  ABC 
cameras  captured  a  scene  in  a  Los  Angeles  post  office  where  a 
supervisor  called  all  employees  to  a  central  location  there  to 
"hold  hands  and  pray  to  Jesus  Christ"  for  the  safety  of  the 
carriers.  Neither  Ms.  Walters  nor  Mr.  Downs  found  such  offensive 
behavior  unusual.  This  speaks  to  the  current  religious  domination 
in  federal  work  places  which  Atheists  should  not  need  to  endure. 

Religious  persons  and  groups  are  now  addressing  the  EEOC 
with  the  claim  that  discrimination  is  practiced  against  religious 
persons  who  desire  to  evidence,  display,  or  proselytize  their 
religious  convictions.  Jon  Murray,  President  of  American  Atheists 
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noted,  "This  is  a  joke;  the  basic  disrimination  in  the  work  place 
is  against  those  persons  who  are  not  religious. 

"Religion  is,  or  ought  to  be,  a  private  matter.  Even  with 
eight  hours  of  employment  per  day,  religious  persons  still  have 
sixteen  hours  of  time,  each  day,  to  perform  religious  obligations 
and  are,  therefore,  under  no  real  restriction.  Activities  related 
to  the  religion  of  any  employee  should  be  anathema  in  any  places 
of  einployment ,  government  or  private. 

"It  is  now  recognized  that  smoking  can  be  injurious  to  the 
physical  health  of  non-smokers  and  consequently  it  is  being 
eliminated  in  work  areas.  Religion  should  also  be  eliminated  as 
it  is'  injurious  to  the  emotional  and  psychological  health  of 
persons  who  are  not  religious  as  well  as  to  adherents  of  minority 
religions.  The  problem  can  be  solved  by  the  application  of  the 
strict  standard  of  No  Religion  in  the  work  place. 

"Now  that  all  polling  reveals  that  10  percent  of  the  popula- 
tion of  the  nation  is  not  religious,  the  right  to  their  freedom 
from  religion  must  be  guarded  by  this  regulatory  agency,  the 
Equal  Employment  Opportunity  Commission." 
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Senator  Heflin.  Mr.  Peck? 

STATEMENT  OF  ROBERT  S.  PECK 

Mr.  Peck.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. I  am  pleased  to  be  here  on  behalf  of  the  American  Civil 
Liberties  Union.  We,  as  you  know,  take  the  first  amendment  very 
seriously  and  it  is  my  privilege  to  handle  that  portfolio  for  the  na- 
tional ACLU.  It  is  something  of  great  importance  to  us  and  it  is 
one  reason  why  we  played  one  of  the  leading  roles  in  the  coalition 
that  helped  secure  passage  last  year  of  the  Religious  Freedom  Res- 
toration Act,  and  that  is  why  also  we  are  here  today. 

Clearly,  harassment  in  the  workplace  on  the  basis  of  religion  is 
a  problem  in  the  United  States.  The  Commission  reports  that  it  re- 
ceived nearly  600  complaints  of  this  kind  last  year,  and  even 
though  that  number  may  not  be  the  same  as  the  number  of  sexual 
harassment  complaints  they  received,  it  is  a  significant  number,  as 
even  I  would  be. 

It  is  very  important,  as  title  VII  recognizes,  that  the  Government 
do  what  it  can  to  prevent  religious  discrimination,  and  harassment 
is  one  form  of  that.  At  the  sametime,  it  is  important  that  we  also 
protect  those  rights  that  are  protected  under  the  first  amendment. 
That  includes  both  the  freedom  of  speech,  which  includes  religious 
expression,  as  well  as  any  free  exercise  rights  that  might  be  impli- 
cated. 

It  was  somewhat  disturbing  to  me  to  hear  some  members  of  this 
subcommittee  talk  about  this  issue  as  if  you  can  make  distinctions 
simply  because  some  features  are  a  physical  trait  and  some  are 
not;  they  represent  faith  and  ideas.  The  fact  of  the  matter  is  that 
when  we  talk  about  harassment,  often  when  it  is  not  quid  pro  quo 
harassment  it  takes  the  form  of  speech  and  the  speech  is  ideas 
about  other  ideas.  It  may  be  ideas  about  physical  traits,  it  may  be 
ideas  about  ideas,  but  those  expressions  of  ideas  receive  the  highest 
protection  under  our  Constitution  whether  it  is  something  that  we 
all  find  abhorrent  or  not.  As  Congressman  McKeon  mentioned,  it 
is  a  bedrock  principle  of  the  first  amendment  that  offensive  conduct 
or  speech  is  not  to  be  prohibited  or  suppressed. 

Now,  where  the  Commission's  guidelines  go  wrong  is  primarily 
when  they  talk  about  it  as  having  a  purpose  or  effect  of  creating 
an  intimidating,  hostile,  or  offensive  working  environment.  "Offen- 
sive" is  not  further  defined,  and  if  vou  were  to  have  an  offensive 
working  environment  some  may  indeed  say  that  a  single  epithet, 
a  single  utterance  that  is  offensive  to  someone  may  be  an  offensive 
environment.  The  law  says  differently.  In  Meritor  Savings,  they 
said  a  single  offensive  utterance  is  not  a  violation  of  title  VII. 
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It  is  clear,  also,  if  you  read  the  fact  sheet  which  the  Commission 
subsequently  put  together.  They  recognize  that  their  earlier  draft 
did  not  clarify  the  level  of  conduct  necessary  to  transgress  the  law. 
The  fact  sheet  notes  as  a  critical  point — this  is  their  wording — that 
"not  all  offensive  conduct  violates  the  law.  Harassing  conduct  rises 
to  the  level  of  unlawful  discrimination  only,"  which  is  emphasized, 
"when  a  reasonable  person  would  regard  it  as  hostile  or  abusive." 
Notice  the  word  "offensive"  no  longer  appears  in  that  stream  of  ad- 
jectives. 

The  fact  sheet  goes  on  to  specify  that  a  supervisor's  declaration 
of  his  or  her  religious  affiliation  would  not  implicate  title  VII,  nor 
would  an  employee's  taking  offense  at  someone  wearing  a  cross  or 
yarmulke.  This  addition  by  the  Commission  recognizes  the  critical 
difference  between  passive  religious  speech  and  that  which  is  suffi- 
ciently clear  or  pervasive  to  create  a  hostile  work  environment  or 
an  implicit  quid  pro  quo  arrangement  about  participation  in  either 
religious  or  antireligious  activities. 

These  are  points  that  I  think  are  very  important.  They  should  be 
explicitly  part  of  any  guidelines.  Much  of  what  is  in  the  fact  sheet 
should  be  incorporated  into  those  revised  guidelines  that  the  Com- 
mission might  promulgate  after  the  comment  period. 

I  think  it  is  significant  that  the  Commission,  which  did  not  have 
to  put  them  out  in  the  Federal  Register  for  comment,  put  them  out 
for  comment  and  then,  after  hearing  so  much  from  so  many  people, 
put  it  out  a  second  time,  opening  up  a  second  comment  period. 

Among  the  other  things  that  the  Commission  should  do  to  correct 
the  deficiencies  in  the  guidelines  as  they  currently  exist  is  that 
there  should  be  an  explicit  recognition  of  the  applicability  and  con- 
tinued viability  of  first  amendment  protections  for  religious  accom- 
modation and  freedom  of  expression;  practical  examples  of  what 
does  and  does  not  contravene  what  the  current  law  says,  as  well 
as  any  of  the  general  standards  described  in  the  guidelines;  and 
the  stated  policy  that  it  is  intentional  selection  or  targeting  of  an 
employee  for  unwanted,  severe,  or  pervasive  harassment  on  the 
basis  of  religion  that  violates  the  law. 

Now,  there  are  some  who  have  called  for  religion  to  be  deleted 
entirely  from  the  guidelines.  I  think  this  is  a  very  bad  idea.  If  the 
Commission  has  proposed  comprehensive  guidelines  and  left  out 
the  subject  of  religion,  I  think  we  would  have  been  here  today 
again  complaining  to  the  Commission  about  their  ignorance  of  the 
fact  that  there  is  a  problem  with  religious  harassment  and  the  law 
protects  people  against  religious  harassment.  So  I  think  it  is  dis- 
ingenuous to  call  for  it  to  be  removed. 

At  the  sametime,  as  others  have  said,  I  think  it  sends  the  wrong 
signal  to  employers.  Just  as  a  lawyer  who  looks  at  the  current 
guidelines  might  overinterpret  them  into  requiring  a  religion-free 
workplace,  one  who  sees  one  that  does  not  list  religion  as  a  pro- 
tected category  will  say  this  is  not  a  problem  you  need  to  worry 
about.  We  have  to  be  worried  about  both  of  those  eventualities. 

So  I  urge  the  members  of  this  committee,  as  they  have,  to  ex- 
press their  dissatisfaction  with  the  guidelines  which  were  written 
in  much  too  general  terms  which  have  the  vagueness  problems  that 
Professor  Laycock  cited,  and  instead  revise  them  so  that  we  can  all 
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be  satisfied  and  we  can  eradicate  religious  harassment  from  the 
workplace. 

[The  prepared  statement  of  Robert  S.  Peck  follows:] 

Prepared  Statement  of  Robert  S.  Peck 

summary  of  testimonfy 

The  American  Civil  Liberties  Union  believes  that  the  problem  of  religious  dis- 
crimination, expressed  in  the  form  of  harassment,  remains  a  problem  that  is  appro- 
priately addressed  by  Title  VII  of  the  1964  Civil  Rights  Act.  Even  a  few  instances 
of  such  discrimination  imposes  an  obligation  upon  society  to  combat  its  invidious  na- 
ture. Yet,  the  instances  of  religious  harassment  can  hardly  be  characterized  as  few; 
unfortunately,  given  our  increasing  religious  diversity,  it  is  a  problem  that  will  only 
increase  without  affirmative  steps  by  government  to  eradicate  the  blight  of  religious 
strife. 

The  Equal  Employment  Opportunity  Commission  is  charged  with  carrying  out 
these  obligations  on  the  part  of  the  government  when  it  arises  in  the  workplace.  As 
part  of  their  effort,  the  EEOC  occasionally  and  properly  issues  interpretive  guide- 
lines. These  guidelines  do  not  make  new  law;  they  are  attempts  to  consolidate  in 
a  single  document  the  current  state  of  the  law  and  the  responsibilities  of  employers 
under  it.  It  is  a  useful  exercise,  especially  since  the  law  of  workplace  harassment 
has  undergone  substantial  changes  in  the  past  decade  and  continues  to  develop 
slowly. 

Nevertheless,  the  proposed  guidelines  issued  October  1  fail  to  reflect  the  law  with 
sufficient  sensitivity  to  constitutional  problems  created  by  attempts  to  regulate  ex- 
pression, in  this  instance  of  religious  expression.  We  believe  this  occurred  without 
any  improper  or  hostile  intent,  but  solely  because  the  drafters  did  not  realize  how 
the  guidehnes  could  be  construed.  EEOC,  however,  realized  its  drafting  process 
might  not  uncover  all  problems  posed  by  the  guidelines.  For  that  reason,  we  have 
gone  through  not  one,  but  two  comment  periods,  the  latter  of  which  ends  June  13. 

The  ACLU  opposes  promulgation  of  the  proposed  guidelines  as  originally  issued 
on  October  1.  Because  it  was  drafted  so  broadly,  it  is  susceptible  of  a  reading  that 
a  religion-free  workplace  is  required  to  avoid  liability  for  religious  harassment.  This 
is  clearly  not  the  case  and  would  raise  profound  constitutional  issues.  After  meeting 
with  staff"  at  EEOC  and  through  subsequent  discussions,  the  ACLU  is  convinced 
that  this  reading  of  the  guidelines  was  not  intended  and  that  sincere  efforts  will 
be  made  to  revise  them  to  clarify  the  import  of  the  guidelines.  We  believe  it  would 
be  a  grave  error  to  drop  the  topic  of  religious  harassment  entirely  from  the  guide- 
lines. Instead,  we  believe  that  proper  guidelines  could  be  drafted,  should  be  drafted, 
and  would  serve  a  salutary  purpose.  For  this  reason,  we  believe  Congress  should 
allow  EEOC  to  improve  the  proposed  guidelines  and  issue  them  in  the  normal 
course  of  business. 


Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  the  oppor- 
tunity to  testify  on  behalf  of  the  American  Civil  Liberties  Union  concerning  the  Pro- 
posed Guidelines  for  Religious  Harassment  issued  by  the  Equal  Employment  Oppor- 
tunity Commission.  My  name  is  Robert  S.  Peck,  and  I  serve  as  legislative  counsel 
for  the  ACLU,  where  focus  on  First  Amendment  issues.  The  American  Civil  Lib- 
erties Union  is  a  nationwide,  nonpartisan  organization  of  nearly  300,000  members 
dedicated  to  defending  the  principles  of  liberty  and  equality  embodied  in  the  Con- 
stitution and,  most  particularly,  in  the  Bill  of  Rights. 

Throughout  its  70-year  history,  the  ACLU  has  been  particularly  concerned  with 
any  abridgement  of  the  freedoms  guaranteed  by  the  First  Amendment.  We  were 
proud  to  be  part  of  the  leadership  of  the  diverse  coalition  that  won  enactment  of 
the  ReUgious  Freedom  Restoration  Act  last  year.  We  have  also  litigated  many  issues 
involving  religious  discrimination  in  the  Supreme  Court  and  other  courts. 

We  appreciate  the  opportunity  to  testify  at  this  hearing  about  the  Equal  Employ- 
ment Opportunity  Commission's  (EEOC's)  proposed  guidelines  on  religious  harass- 
ment. As  current  law  appropriately  recognizes,  religious  harassment  is  a  form  of  dis- 
crimination that  society  has  an  obligation  to  combat.  In  attempting  to  issue  inter- 
pretive guidelines,  the  EEOC  is  discharging  a  portion  of  this  obligation  by  consoli- 
dating the  current  state  of  the  law  into  a  useful  dociunent  and  advising  employers 
of  their  responsibilities  in  this  area.  Nevertheless,  the  proposed  guidelines  issued 
October  1  fail  to  reflect  the  law  with  sufficient  sensitivity  to  constitutional  problems 
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created  by  attempts  to  regulate  expression,  in  this  instance  of  religious  expression, 
and  could  unlawfully  inhibit  that  expression. 

For  that  reason,  the  ACLU  opposes  promulgation  of  the  proposed  gviidelines  as 
originally  issued.  At  the  same  time,  we  believe  it  would  be  a  grave  error  to  drop 
the  topic  of  religious  harassment  entirely  from  the  guidelines.  Instead,  we  believe 
that  proper  guidelines  could  be  drafted,  should  be  drafted,  and  would  serve  a  salu- 
tary purpose.  Thus,  Congress  should  not  take  any  action  to  prevent  the  rewriting 
and  issuance  of  the  guidelines,  although  we  welcome  the  clear  congressional  mes- 
sage of  the  members  of  this  Subcommittee  and  others  that  the  proposed  guidelines 
should  be  revised. 

I.  RELIGIOUS  HARASSMENT  REMAINS  A  PROBLEM  IN  THE  WORKPLACE  THAT  IS  PROPERLY 
ADDRESSED  BY  TITLE  VII  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

That  religious  discrimination  in  the  form  of  harassment  remains  a  problem  in  the 
workplace  is  beyond  dispute.  Congress  specifically  and  properly  included  religion 
within  the  protected  categories  of  Title  VII  of  the  1964  Civil  Rights  Act.  Title  VII 
treats  reUgious  discrimination  no  differently  than  it  does  other  forms  of  invidious 
discrimination,  such  as  race,  sex  or  national  origin.  In  1993,  the  EEOC  received 
nearly  3,000  complaints  of  religious  discrimination  in  1993,  of  which  587  contained 
issues  of  harassment  or  intimidation.  This  is  not  an  insubstantial  figure.  Moreover, 
some  of  the  complaints  of  religious  discrimination  without  elements  of  harassment 
may  well  have  begun  as  harassing  incidents. 

Given  our  increasingly  pluralistic  and  diverse  population,  it  is  likely  that  religious 
conflict  in  the  workplace  may  increase,  unfortunate  as  this  might  be.  It  is  especially 
true  as  religions  whose  practices  do  not  follow  more  familiar  patterns  are  more 
widely  represented  in  our  work  force.  Out  of  ignorance  or  meanspiritedness,  we  may 
see  employers  and  fellow  workers  subject  these  people  to  taunts,  intimidation  and 
hostility  sufficiently  severe  or  pervasive  to  constitute  actionable  harassment. 

The  dry  statistic  of  nearly  600  harassment  complaints  last  year  does  not  fully  con- 
vey the  severity  of  the  problem  of  religious  harassment,  even  one  instance  of  which 
ought  to  be  treated  seriously.  Among  quite  recent  court  cases  that  have  focused  on 
the  religious-harassment  issue  are: 

•  Turic  V.  Holland  Hospitality,  Inc.,  63  FEP  Cases  1267  (W.D.  Mich.  1994)  (plain- 
tiff alleged  that  reli^ous  views  of  co-workers  were  forced  upon  her;  court  held 
that  viable  claims  of  discrimination  based  on  "religious  atmosphere"  could  be 
made); 

•  Yudovich  V.  Stone,  839  F.  Supp.  382  (E.D.  Va.  1993)  (court  found  the  record  in 
the  case  "reeks  with  anti-Semitic  and  anti-Russian  feelings  "); 

•  Turner  v.  Barr,  811  F.  Supp.  1  (D.D.C.  1993)  (court  found  Jewish  plaintiff  to 
have  suffered  from  incidents  sufficient  to  constitute  a  hostile  work  environ- 
ment); 

•  Smallzman  v.  Sea  Breeze,  Inc.,  60  FEP  Cases  1031  (D.Md.  1993)(plaintiff  ac- 
cused manager  of  telling  jokes  about  Jews,  making  frequent  slurs,  suggesting 
that  Jews  were  untrustworthy,  and  punishing  him  for  taking  time  off  for  the 
Jewish  holidays;  Title  VII  claim  dismissed  on  procedural  grounds); 

•  Rasheed  v.  Chrysler  Motors  Corp.,  196  Mich.  App.  196,  493  N.W.2d  104  (1992) 
(plaintiff  alleged  daily  harassment  by  co-workers  and  supervisor  based  on  his 
American  Muslim  faith;  Michigan  Supreme  Court  upheld  jury  award  of 
$61,000); 

•  Shapolia  v.  Los  Alamos  Nat'l  Laboratory,  773  F.  Supp.  304  (D.N.M.  1991) 
(plaintiff  alleged  that  he  received  an  unfavorable  evaluation  and  was  ultimately 
dismissed  because  he  did  not  share  his  supervisors'  religious  beliefs;  court  de- 
nied motion  to  dismiss  Title  VII  religious  discrimination  claim);  and, 

•  Vaughn  v.  AG  Processing.  Inc.,  57  FEP  Cases  1227  (Iowa  Sup.  Ct.  1990)  (plain- 
tiff, a  Catholic,  alleged  he  was  frequently  subjected  to  denigrating  comments 
and  slurs  by  his  supervisor;  court  found  religious  discrimination  to  exist,  but 
employer  had  not  failed  to  take  prompt  corrective  action). 

It  also  remains  the  law  of  religious  harassment  that  an  employee  who,  even  with- 
out adverse  emplosonent  consequences,  is  subjected  to  daily,  unwanted  proselytizing 
afler  that  employee  has  made  it  clear  that  such  treatment  was  unwanted,  has  sui- 
fered  a  cognizable  injury  because  the  conduct  is  inherently  hostile. 

Finally,  it  is  useful  to  note  that  the  prejudicial  conduct  prohibited  by  anti-dis- 
crimination law  equally  applies  to  those  who  are  sanctioned  because  they  associate 
with  people  of  the  protected  religious  classification.  For  example,  harassment  of  a 
worker  as  a  "Jew-lover"  or  person  who  befriends  "Bible  thumpers"  is  as  reprehen- 
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sible  as  is  harassment  of  someone  because  of  their  own  religious  faith.  Both  properly 
fall  within  the  purview  of  the  law.  The  proposed  guidelines  have  wrongly  been  criti- 
cized for  recognizing  this  aspect  of  existing  law. 

II.  THE  PROPOSED  GUIDELINES  ARE  WRITTEN  TOO  BROADLY  AND  ARE  OPEN  TO  A  CON- 
STRUCTION THAT  SUGGESTS  THE  WORKPLACE  OUGHT  TO  BE  FREE  OF  RELIGIOUS  REF- 
ERENCES 

Despite  a  clear  and  substantial  existing  record  of  religious  harassment,  the  ACLU 
opposes  the  proposed  guideUnes  in  their  present  form  hecause  they  fail  to  account 
adequately  and  explicitly  for  the  First  Amendment  considerations  inherent  in  regu- 
lating both  employee  and  employer  free-exercise  and  free-speech  rights.  The  breadth 
of  the  statements  contained  in  the  giiidelines  could  easily  lead  to  the  conclusion  that 
EEOC,  through  its  Title  VII  authority,  will  interfere  with  religious  and  expressive 
rights  deemed  offensive.  Because  lawyers  for  businesses  must  be  concerned  with 
avoiding  any  possibility  of  potential  liability  for  their  clients,  the  proposed  guide- 
lines, rather  tnan  clarify  the  law,  are  open  to  the  predictable  construction  that  li- 
abiUty  can  be  avoided  only  by  mandating  a  "religion-free"  workplace. 

This  conclusion  is  at  substantial  v£iriance  with  the  law.  As  the  Supreme  Court  re- 
cently observed  in  Harris  v.  Forklift  Systems.  Inc.,  114  S.  Ct.  367,  371(1993),  a 
"mere  offensive  utterance"  does  not  necessarily  constitute  harassment.  Under  the 
guidelines  as  originally  proposed,  an  employer  could  conclude  that  the  mere  utter- 
ance of  a  religious  reference  or  the  sighting  of  a  religious  symbol,  if  offensive  to  a 
single  employee,  must  be  expunged  from  the  premises.  Anti-discrimination  law  cer- 
tainly does  not  require  this  result;  it  may  well  prohibit  it  as  the  free-exercise  and 
free-speech  rights  of  the  individuals  adversely  affected  by  such  a  rule  could  be  vio- 
lated. 

In  a  supplemental  "fact  sheet"  on  the  proposed  guidelines,  EEOC  has  recognized 
that  their  earlier  draft  did  not  adequately  clarify  the  level  of  conduct  necessary  to 
transgress  the  law.  This  "fact  sheet  notes  as  a  critical  point"  that  "[n]ot  all  offen- 
sive conduct  violates  the  law.  Hairassing  conduct  rises  to  the  level  of  unlawful  dis- 
crimination only  when  a  reasonable  person  would  regard  it  as  hostile  or  abusive." 
(emphasis  in  original).  The  "fact  sheet"  goes  on  to  specify  that  a  supervisor's  dec- 
laration of  his  or  her  religious  affiliation  would  not  implicate  Title  VII,  nor  would 
an  employee's  taking  offense  at  someone  wearing  a  cross  or  yarmulke.  This  addition 
recognizes  the  critical  difference  between  passive  religious  speech  and  that  which 
is  sufficiently  severe  or  pervasive  to  create  a  hostile  work  environment  or  an  im- 
pUcit  quid-pro-quo  arrangement  about  participation  in  either  religious  or  anti-reli- 
gious activities. 

Much  of  what  the  "fact  sheet"  contains  should  be  incorporated  directly  into  re- 
vised guidelines.  In  addition,  the  guideUnes  should  contain: 

1.  An  explicit  recognition  of  the  appUcability  and  continued  viability  of 
First  Amendment  protections  for  religious  accommodation  and  freedom  of 
expression; 

2.  Practical  examples  of  what  does  and  does  not  contravene  the  law,  as 
well  as  the  general  standards  described  in  the  guidelines;  and, 

3.  A  stated  policy  that  it  is  the  intentional  selection  or  targeting  of  an 
employee  for  unwanted  severe  or  pervasive  harassment  on  the  basis  of  reli- 
gion tnat  violates  the  law. 

Let  me  dwell  for  a  moment  on  the  usefulness  of  examples.  General  standards,  as 
typically  contained  in  guidelines,  are  only  generally  usenil.  Harassment  law  is  still 
developing,  and  exceptions  to  any  general  proposition  are  likely  to  exist.  When  a 
guideline  is  followed  by  examples  of  what  falls  within  it  as  well  as  what  is  not  with- 
in it,  the  reader  has  a  better  sense  of  what  conduct  is  deemed  objectionable. 

An  employer,  for  example,  may  have  bona  fide  business  reasons  to  prohibit  the 
posting  of  employee  messages  in  the  public  areas  of  a  business,  whether  those  mes- 
sages are  personal,  political  or  religious  in  nature.  Yet,  similar  reasons  might  not 
exist  for  an  identical  ban  in  the  personal  work  spaces  of  employees.  A  person  who 
puts  up  a  "Jesus  Saves"  bumper  sticker  in  that  space,  generally  should  not  have 
to  take  it  down  if  another  employee  declares  it  "offensive."  On  the  other  hand,  an 
employee  who  persistently  pastes  such  bumper  stickers  onto  the  work  spaces  of  oth- 
ers over  their  objections  may  be  stepping  over  the  line  that  separates  his  right  of 
religious  expression  from  his  colleagues'  right  to  be  free  from  harassment. 

/^  another  example,  an  employer  who  sponsors  a  Bible  study  group  and  makes 
it  a  condition  of  employment,  or  the  route  to  promotion,  contravenes  Title  VII.  See, 
e.g.,  EEOC  V.  Townly  Engineering  &  Mfg.  Co.,  859  F.2d  610  (9th  Cir.  1988)  (ad- 
dressing devotional  exercise  attendance  made  mandatory  by  employer). 
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Even  a  voluntary  study  group  can  violate  the  anti-discrimination  mandate  when 
those  who  choose  not  to  participate  are  subjected  to  informal  sanctions  in  the  form 
of  harassment  and  exclusion  from  other  work  activities.  On  the  other  hand,  no  viola- 
tion occurs  when  such  groups  meet  before  or  after  business  hours,  are  voluntary, 
and  participation  has  no  affirmative  or  negative  impact  on  the  employee's  status  or 
eligibility  for  raises  or  promotions. 

An  example  that  has  entered  this  debate  might  also  be  useful  to  explore.  A  super- 
visor who  bases  his  or  her  advice  on  Biblical  passages  might  be  engaging  in  an  ex- 
pression of  faith  that  is  within  the  First  Amendment's  protection,  but  at  some  point 
when  that  supervisor  suggests  that  you  might  do  your  job  better  if  you  had  studied 
the  Bible,  we  can  see  the  beginning  of  a  problem.  Has  harassment  occurred  yet 
under  this  set  of  facts?  Probably  not.  Yet,  a  persistent  return  to  that  statement  after 
the  employee  has  expressed  a  desire  to  be  free  from  such  prosel3rtizing  could  con- 
stitute illegal  harassment. 

There  have  been  additional  criticisms  that  have  been  levelled  at  the  proposed 
guidelines,  criticisms  that  the  ACLU  has  found  to  be  without  merit.  Some,  for  exam- 
ple, have  suggested  that  the  "hostile  work  environment"  analysis  used  to  combat  in- 
vidious discrimination  in  other  categories  should  not  be  imported  into  religion.  Yet, 
there  is  no  reason  to  believe  that  the  concept  is  not  equally  appUcable  to  all  cat- 
egories covered  within  Title  VII.  In  fact,  several  courts  (see  above)  have  applied  the 
hostile  environment  notion  to  religious  harassment. 

What  the  Supreme  Court  held  with  respect  to  sex  discrimination  is  equally  appli- 
cable to  religious  discrimination:  "Nothing  in  Title  VII  suggests  that  a  hostile  envi- 
ronment based  on  discriminatory  sexual  harassment  should  not  be  likewise  prohib- 
ited. The  Guidelines  thus  appropriately  drew  from,  and  were  fully  consistent  with, 
the  existing  case  law."  Meritor  Savings  Bank  v.  Vinson,  All  U.S.  57,  66  (1986).  Jus- 
tice Ginsburg's  concurring  opinion  in  Harris  v.  Forklift  Systems.  Inc.,  114  S.Ct.  367, 
372-73  (1993),  again  confirms  that  the  hostile-work-environment  principle  applies 
with  equEil  force  to  all  protected  categories  within  Title  VII. 

Similarly,  some  critics  of  the  proposed  guidelines  misread  the  statute  and  the 
caselaw  to  conclude  that  EEOC's  proposal  expands  liability  for  discriminatory  con- 
duct by  those  acting  for  the  employer.  As  the  Meritor  Court  observed,  42  U.S.C.  Sec. 
2000e(b)  reflects  a  congressional  decision  that  the  definition  of  "employer"  include 
any  "agent"  and  that  traditional  agency  principles  apply.  Nothing  in  the  proposed 
guidelines  is  at  variance  with  this  conclusion. 

III.  THE  EEOC  HAS  AUTHORITY  TO  ISSUE  INTERPRETATIVE  GUIDELINES 

Some,  such  as  Representative  Howard  P.  "Buck"  McKeon  (R-CA),  have  argued 
that  religious  harassment  should  be  deleted  from  the  proposed  guidelines  entirely. 
He,  along  with  a  large  number  of  his  colleagues  in  the  House,  has  sponsored  a  reso- 
lution, H.  Res.  446  that  expresses  the  sense  of  Congress  to  that  enect.  The  ACLU 
believes  such  a  resolution  is  wrongheaded  and  ultimately  harmful  to  people  of  faith. 

The  McKeon  resolution,  duplicating  an  error  made  by  those  who  have  argued  for 
removal  of  religion  from  the  guidelines'  coverage,  misconstrue  the  purpose  and  im- 

f)ort  of  the  guidelines.  In  its  findings,  H.  Res.  446  posits  the  notion  that  such  guide- 
ines  should  not  issue  unless  there  is  "sufficient  evidence  that  such  guidelines  are 
necessary  to  deal  with  religious  harassment  or  to  remedy  some  gap  or  weakness  in 
existing  law."  However,  interpretative  guidelines  such  as  these  are  not  attempts  to 
make  new  law  or  expand  existing  authority.  They  are,  instead,  the  consolidation  of 
existing  law  from  its  many  sources  into  a  single  document,  reflecting  the  agency's 
interpretation  of  the  state  of  the  law. 

Guidelines,  such  as  these,  do  not  replace  or  change  the  law.  They  are  within  the 
authority  that  is  accorded  to  the  agency  that  issues  them  because  of  the  agency's 
expertise  and  experience  in  administering  that  law.  Such  guidelines  need  not  be  the 
result  of  an  adversary  proceeding  or  any  change  in  the  law.  In  Skidmore  v.  Swift 
&  Co.,  323  U.S.  134,139  (1944),  the  Supreme  Court  found  such  guidehnes  worthy 
of  some  deference  and  presumptively  valid.  Subsequent  caselaw  has  developed  this 
concept  further. 
The  Supreme  Court,  in  the  leading  sexual  harassment  case,  stated  that: 

[a]s  an  "administrative  interpretation  of  the  Act  by  the  enforcing  agency," 
these  guidelines,  "while  not  controlling  upon  the  courts  by  reason  of  their 
authority,  do  constitute  a  body  of  experience  and  informed  judgment  to 
which  courts  and  litigants  may  properly  resort  for  guidance."  Meritor  Sav- 
ings Bank  V.  Vinson,  All  U.S.  57,  65  (1986). 

Nonetheless,  the  courts  have  also,  on  occasion,  found  EEOC  guidelines  not  worthy 
of  deference  when  they  are  overinclusive,  too  restrictive  or  otherwise  inconsistent 


57 

with  the  state  of  the  law.  See,  e.g.,  General  Electric  Co.  v.  Gilbert,  429  U.S.  125 
(1976)  (refusing  to  defer  to  guideline  mandating  the  coverage  of  pregnancy-related 
disabilities  in  employee  disability  plans);  Espinoza  v.  Farah  Mfg.  Co.,  414  U.S.  86 
(1973)  (refusing  to  follow  guideline  that  provided  that  a  lawfully  residing  alien  could 
not  be  discriminated  against  under  Title  VII  on  the  basis  of  his  or  her  citizenship 
status). 

None  of  the  cases  suggest  any  prerequisite  to  issuance  of  guidelines  must  be  satis- 
fied. Instead,  the  attempt  to  draft  guidelines,  with  a  period  of  public  comment, 
ought  to  be  treated  as  praiseworthy  by  an  agency  in  discharging  its  obligation  to 
apprise  those  subject  to  its  regulations  of  the  agency's  view  of  what  their  respon- 
sibilities are. 

IV.  CONGRESS  SHOULD  TAKE  NO  STEPS  TO  PREVENT  THE  ISSUANCE  OF  GUIDELINES 
AIMED  AT  DETERING  RELIGIOUS  HARASSMENT 

Deletion  of  religious  harassment  from  the  EEOC's  interpretative  guidelines  serves 
no  usefvd  purpose  and  will  actually  be  harmful  to  those  who  need  the  protection  of 
the  law.  First,  deletion  would  not  change  the  law.  Religious  harassment  would  re- 
main a  violation  of  Title  VII  and  would  still  fall  within  the  jurisdiction  of  the  EEOC. 
Second,  as  a  lawyer,  I  would  regard  it  as  dangerous  to  have  an  agency  be  capable 
of  enforcing  a  law  but  unable  to  issue  publicly  its  interpretation  of  the  obligations 
imposed  by  that  law.  The  result  in  those  circumstances  is  to  leave  my  cUents  and 
me  less  prepared  to  argue  either  that  a  violation  had  occurred  or  that  it  had  not. 
Finally,  just  as  inadequate  guidelines  might  send  an  improper  signal  to  employers 
that  a  religion-free  workplace  is  required,  harassment  guidelines  that  do  not  treat 
religious  harassment  at  all  send  an  improper  signal  to  employers  that  harassment 
based  on  religion  is  of  no  consequence  or,  at  least,  is  of  significantly  lesser  impor- 
tance and  thus  is  the  object  of  lesser  legal  attention.  I  will  explain  each  of  these 
in  turn. 

As  I  previously  discussed,  guidelines  do  not  establish  new  law.  In  the  absence  of 
guidelines.  Title  VII  remains  on  the  books  and  is  fully  subject  to  enforcement.  Accu- 
sations of  religious  harassment  in  contravention  of  the  statute  will  still  be  filed  with 
the  EEOC  and  wind  its  way  through  its  processes.  Deletion  of  the  religious  harass- 
ment guidelines  will  not  change  any  of  this.  It  will  only  tvuTi  agency  assumptions 
and  interpretations  that  would  otherwise  be  explicit  into  something  to  be  guessed 
at. 

In  those  circumstances,  lawyers  representing  clients  before  the  EEOC  could  not 
prepare  appropriately.  Without  guidelines  that  indicate  how  the  agency  views  the 
law  the  lawyer  is  less  able  to  argue  that  the  guidelines  did  or  did  not  anticipate 
the  specific  circumstances  of  the  case  before  it.  They  could  not  say  that  the  guide- 
lines might  recognize  a  problem  as  a  general  proposition  but  failed  to  address  a  situ- 
ation where  the  general  rule  might  be  inadequate  or  ultimately  harmful  to  Title 
VIFs  anti-discrimination  purposes.  Even  a  wrong  interpretation  of  the  law  is  better 
when  it  is  expUcit  than  when  it  is  held  sub  silento,  because  without  a  record  of  the 
agenc^s  views  there  is  no  opportunity  to  expose  the  error  and  seek  its  correction. 

Deletion  of  religious  harassment  guidelines  would  also  be  a  grave  disservice  to 
people  of  faith.  Its  removal  leads  naturally  to  the  conclusion  that  religious  harass- 
ment is  not  of  the  sort  of  consequence  that  racial  or  sexual  harassment  is.  Employ- 
ers will  not  be  alert  to  correct  problems  of  rehgious  harassment,  and  those  who  may 
have  suffered  this  virulent  form  of  discrimination  may  not  believe  that  remedies  at 
law  exist.  Neither  assumption  should  be  encouraged. 

V.  CONCLUSION 

The  ACLU  believes  that  the  proposed  guidelines  should  be  revised  to  clarify  the 
state  of  the  law,  which  prohibits  severe  or  pervasive  conduct  sufficient  to  constitute 
harassment  on  the  basis  of  a  number  of  invidiously  discriminatory  categories  that 
include  religion.  The  original  proposed  guidelines  failed  to  accomplish  this  and  has 
led  some  to  construe  them  as  requiring  a  religion-free  workplace.  A  revision  of  the 
guidelines  can  be  accomplished  that  will  assure  that  this  construction  is  not  perpet- 
uated. 

Congress  can  play  a  valuable  role  through  this  hearing  and  other  expressions  of 
concern  to  the  EEOC  to  help  bring  about  this  result.  However,  it  would  undermine, 
rather  than  enhance,  religious  liberty,  for  Congress  to  insist  that  the  subject  of  reli- 
gious harassment  be  deleted  from  the  final  guidelines. 

Senator  Heflin.  Mr.  Whitehead? 
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STATEMENT  OF  MICHAEL  K.  WHITEHEAD 

Mr.  Whitehead.  Thank  you,  Mr.  Chairman  and  distinguished 
members.  The  Southern  Baptist  Convention  is  America's  largest 
Protestant  denomination,  with  over  15.4  million  in  38,400  local 
churches.  The  Christian  Life  Commission  is  the  public  policy  and 
religious  liberty  agency  for  the  Convention.  I  am  testifying  today 
in  my  capacity  as  the  General  Counsel  and  Director  of  Religious 
Liberty  Concerns  for  the  Christian  Life  Commission,  and  I  am 
grateful  for  the  opportunity  to  provide  our  perspective  regarding 
these  important  proposed  guidelines. 

We  strongly  oppose  the  consolidated  guidelines.  They  constitute, 
perhaps  inadvertently,  one  of  the  most  serious  threats  to  religious 
liberty  in  modern  times.  The  one-size-fits-all  guidelines  relegate  re- 
ligious to  generic  coverage  alongside  racist  slurs  and  sexual  vul- 
garity. The  potential  convenience  of  consolidation  is  far  outweighed 
by  the  potential  confusion  to  the  public,  which  is  already  being  re- 
alized, and  the  potential  danger  to  free  religious  expression.  The 
remedy  we  seek  is  the  deletion  of  religion  from  the  one-size-fits-all 
harassment  guidelines. 

We  want  to  be  clear  that  while  we  oppose  the  guidelines,  we  do 
not  support  illegal  religious  harassment.  We  believe,  however,  that 
religion  deserves  special  consideration  rather  than  generic  consoli- 
dation. 

First,  there  is  ample  precedent  for  treating  religion  as  a  special 
category,  deserving  individualized  analysis  because  of  the  vital  first 
amendment  values  at  stake.  Congress,  the  Commission,  and  the 
courts  have  done  so  for  30  years.  On  October  31,  1993,  the  EEOC's 
supplementary  information  published  with  the  proposed  harass- 
ment guidelines  stated. 

Sexual  harassment  continues  to  be  addressed  in  separate  guidelines  because  it 
raises  issues  about  human  interaction  that  are  to  some  extent  unique  in  comparison 
to  other  harassment  and  thus  may  warrant  special  emphasis. 

We  wish  that  somewhere  in  the  proposed  harassment  guidelines 
the  EEOC  had  expressed  the  same  sensitivity  and  concern  about 
the  uniqueness  of  religion. 

Our  second  objection  is  that  the  proposed  guidelines  go  beyond 
existing  law.  The  broad  general  language  in  the  proposed  guide- 
lines is  far  too  elastic,  subjective,  and  open-ended  to  protect  reli- 
gious liberty  in  the  workplace.  One  such  change  is  the  new  reason- 
able victim  of  particular  religion  test.  For  example,  if  the  employer 
knows  that  an  offended  employee  is  a  Baptist,  the  employer  appar- 
ently must  consider  the  perspective  of  a  reasonable  Baptist  in  order 
to  decide  if  the  offense  is  reasonable.  Some  ask  whether  "reason- 
able Baptist"  is  an  oxymoron.  [Laughter.] 

Mr.  Whitehead.  Whether  it  is  a  hard-shell  Baptist,  as  Professor 
Laycock  referred  to,  a  soft-shell  Baptist,  or  a  poached-egg  Baptist, 
does  the  employer  have  to  become  a  student  of  comparative  religion 
to  understand  merely  how  to  manage  people  in  his  workplace  to  do 
so  lawfully  under  these  new  guidelines? 

Third,  we  believe  that  including  religion  in  the  harassment 
guidelines  will  have  a  chilling  effect  on  free  religious  expression  in 
the  workplace.  Employers  will  ask  their  conservative  corporate  law- 
yers to  practice  preventive  law  by  devising  company  policies  which 
will  keep  the  company  out  of  court.  Many  companies  will  decide 
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that  a  policy  which  generally  prohibits  all  religious  expression  on 
the  job  is  the  only  absolutely  safe  harbor.  The  result  will  be  that 
many  American  workplaces  will  become  religion-free  zones.  The 
fact  that  one  employer  has  already  taken  that  tack  shows  that  re- 
gardless of  whether  Senator  Metzenbaum  believes  this  is  a  wise  or 
prudent  response  to  the  guidelines,  this  is  the  way  corporate  Amer- 
ica will  practice  preventive  law,  and  is  already  doing  so. 

Deletion  of  religion  from  these  guidelines  need  not  signal  indif- 
ference to  religious  discrimination.  If  the  EEOC  or  others  fear  this 
misunderstanding,  it  should  simply  clarify  its  position  with  a  clear 
statement  of  its  policy  of  enforcing  claims  involving  religion,  while 
also  protecting  religious  liberty  and  the  elaboration  of  existing  law 
as  it  develops  as  the  courts  actually  address  the  subject  of  religious 
harassment,  rather  than  coattailing  on  sexual  harassment  cases. 
Then  the  religious  discrimination  guidelines  may  amplify  and 
apply  and  extrapolate  those  standards  to  general  principles  to  be 
helpful  to  employers. 

For  the  foregoing  reasons,  we  urge  Congress  to  exercise  appro- 
priate oversight  over  the  Equal  Employment  Opportunity  Commis- 
sion to  ensure  that  the  proposed  guidelines  are  funded  and  imple- 
mented only  to  the  extent  that  they  respect  the  historic  tradition 
of  Congress,  the  Commission,  and  the  courts  by  showing  deference 
to  religion  as  a  distinct  category  and  by  not  covering  religion  in  the 
proposed  one-size-fits-all  harassment  guidelines. 

Thank  you  for  this  opportunity  to  testify. 

[The  prepared  statement  of  Michael  K.  Whitehead  follows:] 

Prepared  Statement  of  Michael  K.  Whitehead,  J.D.,  on  Behalf  of  the 
Southern  Baptist  Convention,  Christian  Life  Commission 

SUMMARY 

The  Southern  Baptist  Convention  is  America's  largest  Protestant  denomination, 
with  over  15.4  million  members  in  over  38,400  local  churches.  The  Christian  Life 
Commission  is  the  public  policy  and  religious  liberty  agency  of  the  Convention. 

We  urge  Congress  to  exercise  appropriate  oversight  over  the  Equal  Opportunity 
Employment  Commission  to  insure  that  the  proposed  guidehnes  are  funded  and  im- 
plemented only  to  the  extent  that  they  respect  the  historic  tradition  of  Congress, 
the  Commission  and  the  courts,  by  showing  deference  to  reUgion  as  a  distinct  cat- 
egory, and  not  covering  religion  in  the  proposed  harassment  guidelines. 

INTRODUCTION 

Mr.  Chairman  and  Members  of  the  Committee:  The  Southern  Baptist  Conven- 
tion is  America's  largest  Protestant  denomination,  with  over  15.4  million  members 
in  over  38,400  local  churches.  The  Christian  Life  Commission  is  the  public  pohcy 
and  religious  liberty  agency  of  the  Convention.  I  am  appearing  as  general  counsel 
and  director  of  religious  liberty  concerns.  We  are  grateful  for  the  opportunity  to 
present  the  perspective  of  millions  of  Southern  Baptists  and  other  evangelical  Chris- 
tians regarding  the  proposed  guidelines  on  harassment,  including  religious  harass- 
ment. 

Southern  Baptists  support  the  fair  and  balanced  enforcement  of  Title  VII  of  the 
Federal  Civil  Rights  Act  of  1964,  as  amended,  and  other  federal  anti-discriminations 
statutes.  Many  of  our  Southern  Baptist  churches  are  covered  employers  and  have 
covered  employees  under  Title  VII.  They  are  committed  to  obeying  the  law,  subject 
to  their  religious  liberty  rights  under  the  First  Amendment,  and  subject  to  the  ex- 
emption in  Section  702.  Many  Southern  Baptists  are  employers  or  employees  in  for- 
profit  businesses.  Southern  Baptists  accept  their  rights  and  responsibilities  under 
the  law,  including  the  law  regarding  discriminatory  harassment. 
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RELIGION  SHOULD  NOT  BE  INCLUDED  IN  THE  "ONE-SIZE-FITS-ALL"  GUIDELINES 

The  EEOC  has  determined  that  "it  would  be  useful  to  have  consolidated  guide- 
lines that  set  forth  the  standards  for  determining  whether  conduct  in  the  work  place 
constitutes  illegal  harassment  under  the  various  anti-discrimination  statutes."  58 
FR  51266.  On  behalf  of  the  Southern  Baptist  Convention,  we  respectfully  disagree. 
We  believe  that  the  potential  convenience  of  consolidation  is  far  outweighed  by  the 
potential  confusion  to  the  public  which  is  already  being  realized,  and  the  potential 
danger  to  religious  liberty-in  the  American  work  place.  Religion  should  not  be  rel- 
egated to  generic  coverage  in  a  consolidated,  "one-size-fits-all'  guideline,  with  sexual 
harassment,  racial  harassment  and  all  the  other  protected  groups.  Thus,  we  have 
urged,  in  a  letter  to  the  EEOC  dated  May  26,  1994,  that  the  category  of  religion 
should  be  deleted  from  the  proposed  guidelines. 

We  want  to  be  clear  that,  while  we  object  to  the  proposed  guidelines,  we  do  not 
support  illegal  harassment.  We  would  never  condone  or  defend  hateful  epithets, 
slurs,  threats,  intimidation  or  other  malicious  acts  intended  to  hurt  persons  because 
of  their  religion,  race,  gender,  etc.  It  is  offensive  when  such  conduct  masquerades 
as  "religious  expression '  or  hides  behind  the  precious  protections  of  "free  exercise 
of  religion."  If  an  atheist  employer  intentionally  harasses  and  discriminates  against 
a  religious  employee,  we  would  stand  up  for  the  employee's  religious  freedom.  If  a 
religious  employer  intentionally  harasses  and  discriminates  against  a  non-religious 
employee,  or  an  employee  of  a  different  religion,  we  would  stand  up  for  the  employ- 
ee's religious  freedom.  Southern  Baptists  who  are  employers  and  those  who  are  em- 
ployees equally  deplore  religious  harassment  in  the  work  place,  whether  the  reli- 
gious persons  are  the  victims  or  the  victimizers. 

PRECEDENT  FOR  SPECIAL  TREATMENT  FOR  RELIGION 

Even  though  religion  is  one  of  several  protected  groups  covered  by  Title  VII,  there 
is  ample  precedent  for  treating  religion  as  a  special  category,  deserving  individual- 
ized analysis  because  of  the  vital  First  Amendment  values  at  stake.  Congress,  the 
Commission  and  the  courts  have  done  so  for  thirty  years. 

For  example,  religious  employees  have  been  treated  specially  under  Title  VII.  The 
1964  Act  generally  required  employers  to  give  "equal  treatment"  to  employees  in  the 
other  protected  groups.  Religious  employees,  however,  were  entitled  to  more  than 
equal  treatment.  Section  70  Ig)  required  employers  to  make  "reasonable  accommoda- 
tion" for  employees  religious  practices. 

Likewise,  religious  employers  have  been  treated  specially  under  Title  VII.  Since 
the  1964  Act,  Section  702  has  provided  a  special  exemption  for  churches  and  reli- 
gious organizations,  permitting  them  to  prefer  employees  of  their  own  religion.  The 
Supreme  Court  upheld  the  exemption  in  Presiding  Bishop  v.  Amos,  483  U.S.  327 
(1987),  when  critics  complained  that  the  exenvption  treated  religious  organizations 
specially,  and  thus  violated  the  Establishment  Clause.  The  Court  said: 

[This  Court]  has  never  indicated  that  statutes  that  give  special  consider- 
ation to  religious  groups  are  per  se  invalid.  That  would  run  contrary  to  the 
teaching  of  our  cases  that  there  is  ample  room  for  accommodation  of  reli- 
gion under  the  Establishment  Clause.  At  338. 

Those  who  insist  that  the  harassment  guidelines  must  include  all  protected 

f'oups  need  only  be  reminded  that  separate  guidelines  have  been  the  norm  for  the 
EOC.  On  October  31,  1980,  the  EEOC  issued  Guidelines  on  ReUgious  Discrimina- 
tion. 29  CFR  §  1605.  Just  ten  days  later,  on  November  10,  1980,  the  first  sexual  har- 
assment guidelines  were  issued.  29  CFR  §  1604.11. 

On  October  31,  1993,  the  EEOC's  Supplementary  Information  published  with  the 
proposed  harassment  guidelines,  stated: 

Sexual  harassment  continues  to  be  addressed  in  separate  guidelines  be- 
cause it  raises  issues  about  human  interaction  that  are  to  some  extent 
unique  in  comparison  to  other  harassment,  and,  thus,  may  warrant  special 
emphasis."  58  FR  51266 

We  wish  that,  somewhere  in  the  proposed  harassment  guidelines,  the  EEOC  had 
expressed  the  same  sensitivity  and  concern  about  the  umqueness  of  religion.  After 
all,  there  is  no  fundamental  constitutional  right  to  pinch,  poke,  pat  or  proposition 
an  employee  of  the  opposite  sex,  but  there  is  a  fundamental  right  of  religious  ex- 
pression. Religion  has  usually  been  treated  separately  from  the  other  protected 
groups,  and  should  continue  to  be  so  treated.  It  violates  common  sense  and  the  Con- 
stitution to  mix  apples  and  oranges,  to  treat  religious  expression  as  the  legal  and 
moral  equivalent  of  racist  slurs  and  sexual  vulgarity.  Religion  should  not  be  in- 
cluded in  the  "one-size-fits-all"  harassment  guidelines. 
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THE  PROPOSED  GUIDELINES  GO  BEYOND  EXISTING  LAW 

The  EEOC  has  issued  a  fact  sheet  on  the  proposed  guidelines,  stating  that  the 
purpose  is  to  "help  employers  understand  existing  law."  We  believe  that  the  guide- 
lines go  far  beyond  existing  law  in  several  respects,  and  impose  vague  and  ambigu- 
ous standards  which  would,  if  applied  to  reUgious  expression  in  the  work  place,  pose 
grave  dangers  to  religious  liberty  of  employers  and  employees. 

We  acknowledge  that  guidehnes,  in  general,  are  not  "law,"  and  cannot  change  the 
law.  Guidehnes  are  only  the  opinions  of  EEOC  about  interpretations  of  the  law,  but 
they  are  important  because  employers  look  to  see  how  tlie  enforcing  agency  will 
handle  certain  charges  of  discrimination  when  they  are  filed.  Guidehnes  help  em- 
ployers decide  how  to  practice  preventive  law.  The  statute,  Title  VII,  can  be  changed 
only  by  Congress,  and  binding  interpretations  come  only  from  the  courts.  The  courts 
have  interpreted  the  statutory  term  "discriminatory  treatment"  to  include  acts  of 
harassment,  even  though  the  statute  does  not  contain  the  word  "harassment." 

While  certain  discriminatory  acts  of  harassment  are  and  should  be  illegal,  the 
broad,  general  language  in  the  proposed  guidehnes  is  far  too  elastic,  subjective  and 
open-ended  to  protect  reUgious  hberty  in  the  workplace.  The  freedom  of  religious  ex- 
pression is  among  our  most  precious  rights  as  American  citizens.  We  are  gravely 
concerned  about  the  danger  to  religious  liberty  in  the  American  work  place  if  these 
elastic  terms  are  stretched  to  apply  to  religion.  We  must  vigorously  oppose  the  ex- 
pansion of  bureaucratic  power  over  religion  which  is  not  necessary,  which  is  not  nar- 
rowly tailored,  and  which  is  not  precisely  defined  to  insure  that  reUgious  Uberty  will 
be  unimpaired. 

EXISTING  LAW  ADEQUATELY  PROTECTS  EMPLOYEES  FROM  RELIGIOUS  HARASSMENT 

The  inclusion  of  reUgion  in  the  new  guidelines  is  not  necessary.  The  Commission 
fact  sheet  cites  one  case  of  religious  harassment,  Weiss  v.  U.S.,  595  F.  Supp.  1050, 
1056  (E.D.  Va.  1984),  which  proves  that,  under  existing  law,  EEOC  and  the  courts 
are  adequately  enforcing  Title  VII  against  employers  for  reUgious  harassment.  A 
Jewish  employee  suffered  discriminatory  demeaning  criticism,  poor  appraisals,  and 
groundless  accusations,  aU  bathed  in  continual  religious  insults  and  slurs  from  his 
supervisor.  The  court  held  the  employer  liable  for  the  supervisor's  harassment. 

Under  the  existing  law,  the  elements  of  a  "hostUe  environment"  reUgious  harass- 
ment case  are  as  follows: 

(1)  The  victim  belongs  to  a  protected  group  (religion); 

(2)  The  victim  was  subjected  to  unwelcome  reUgious  harassment; 

(3)  The  harassment  was  based  on  religion; 

(4)  The  harassment  affected  a  term,  condition  or  privilege  of  employment; 
and 

(5)  The  employer  knew  or  should  have  known  of  the  harassment  and 
failed  to  take  prompt  remedial  action.  Vaughn  v.  Ag  Processing,  57  FEP 
Cases  (BNA)  1227  (Iowa,  1990). 

THE  NEW  ELEMENTS  OF  A  HARASSMENT  CHARGE 

The  proposed  guideUnes  are  not  narrowly  tailored.  They  are  much  broader  in 
scope  than  the  above  rules,  as  is  revealed  by  the  following  excerpts: 

Harassment  is  verbal  or  physical  conduct  that  denigrates  or  shows  hos- 
tiUty  or  aversion  toward  an  individual  because  of  his/her  *  *  *  religion 
*  *  *  or  that  of  his/her  relatives,  friends,  or  associates,  and  that: 

(i)  Has  the  purpose  or  effect  of  creating  an  intimidating,  hostile  or  offen- 
sive working  environment; 

(ii)  Has  the  purpose  or  effect  of  unreasonably  interfering  with  an  individ- 
ual's work  peru)rmance;  or 

(ui)  Otherwise  adversely  affects  an  individual's  employment  opportunities. 

Gone  is  the  requirement  of  unwelcomeness.  Now  the  employee  can  file  his  charge 
with  the  EEOC  without  ever  having  informed  the  employer  about  the  objectionable 
or  offensive  conduct. 

Gone  is  requirement  of  knowing,  intentional  harassment.  Now  the  employee  can 
merely  allege  that  certain  conduct  had  the  "effect"  of  creating  an  "offensive"  working 
environment,  without  alleging  that  the  accused  intended  to  offend.  In  fact,  the  em- 
ployer may  not  have  known  that  someone  was  offended,  but  he  may  still  be  Uable. 
The  phrase  "otiierwise  adversely  affecting  employment  opportunities"  is  completely 
open-ended  as  to  potential  liability  for  the  employer. 
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Gone  is  the  requirement  that  the  employee  claim  personal  offense  to  his  religion. 
Now  he  can  sue  his  employer  for  denigrating  or  showing  hostility  toward  the  reli- 
gion of  some  unnamed  relatives,  friends  or  associates."  This  is  an  impossible  bur- 
den for  the  employer. 

THE  NEW  DEFINITION  OF  HARASSING  CONDUCT 

The  proposed  guidelines  are  not  clearly  defined.  They  include  a  broad  definition 
of  harassing  conduct  which  is  not  found  in  the  existing  sexual  harassment  guide- 
lines: 

Harassing  conduct  includes,  but  is  not  limited  to,  the  following: 
(i)  Epithets,  slurs,  negative  stereotyping,  or  threatening,  intimidating  or 
hostile  acts  that  relate  to  *  *  *  religion  *  *  *  and 

(ii)  Written  or  graphic  material  that  denigrates  or  shows  hostility  or  aver- 
sion toward  an  individual  or  group  because  of  *  *  *  religion  *  *  *  and  that 
is  placed  on  walls,  bulletin  boards,  or  elsewhere  on  the  employer's  premises, 
or  circulated  in  the  workplace."  Section  1609(b)(2). 

THE  NEW  STANDARD  OF  "REASONABLE  PERSONMCTIM" 

Finally,  the  proposed  guidelines  exceed  existing  law  in  setting  the  standard  for 
determining  whether  the  harassing  conduct  is  severe  or  pervasive  to  create  a  hostile 
work  environment: 

*  *  *  whether  a  reasonable  person  in  the  same  or  similar  circumstances 
would  find  the  conduct  intimidating,  hostile  or  abusive.  The  "reasonable 
person"  standard  includes  consideration  of  the  perspective  of  persons  of  the 
alleged  victim's  *  *  *  religion.  It  is  not  necessary  to  make  an  additional 
showing  of  psychological  harm. 
Guidelines,  Section  1609.1(c)  (emphasis  added) 

Only  one  federal  appellate  circuit  has  adopted  the  reasonable  person/victim  test, 
and  the  Supreme  Court  expressly  did  not  adopt  it  in  Harris  v.  Forklift  Systems.  It 
is  not  fair  to  call  this  test  the  existing  law.  Applying  this  test  is  more  problematic 
for  religion  cases  than  for  other  protected  groups.  Consider  some  of  the  potential 
problems. 

At  least  it  is  possible  to  guess  a  person's  race  and  gender,  but  how  does  the  em- 
ployer know  what  religions  are  represented  in  his  workplace,  so  that  he  can  guard 
them  all  against  a  hostile  work  environment? 

If  an  employee  complains  about  something  which  seems  a  bit  h5T)er-sensitive,  the 
guidelines  seem  to  require  the  employer  to  evaluate  the  conduct  and  the  complaint 
from  the  perspective  of  "persons  of  the  alleged  victim's  religion."  This  guideline 
standard  may  help  defense  lawyers  anticipate  the  type  of  evidence  and  legal  argu- 
ments the  EEOC  will  make  at  trial,  but  how  does  this  standard  help  the  employer 
practice  preventive  law  so  as  to  stay  out  of  trial?  If  an  employee  complains  that  cer- 
tain conduct  offends  his  particular  religious  sensibilities,  how  is  the  employer  sup- 
posed to  decide  what  the  "reasonable"  practitioner  of  the  particular  religion  would 
feel  about  the  alleged  offensive  conduct? 

THE  "REASONABLE  BAPTIST"  TEST 

For  example,  if  the  employer  knows  that  the  offended  employee  is  a  Baptist,  how 
can  the  employer  know  the  perspective  of  a  "reasonable  Baptist,"  in  order  to  decide 
if  the  offense  is  reasonable?  (Some  might  consider  "reasonable  Baptist"  to  be  an 
oxymoron.  However,  it  might  be  dangerous  to  express  such  an  opinion  in  the  work- 
place, under  the  new  guidelines.) 

Does  the  employer  have  to  go  further,  and  figure  out  what  particular  kind  of  Bap- 
tist the  offended  employee  is?  After  all,  there  are  Regular  Baptists,  Seventh-day 
Baptists,  Independent  Baptists,  and  Southern  Baptists,  among  others.  The  guide- 
lines seem  to  require  the  employer  to  become  a  student  of  comparative  religion  in 
order  to  run  his  business  and  manage  his  people  lawfully.  Holding  the  employer  to 
such  a  standard  is  unfair  and  unreasonable.  The  practical  result  will  be  that  em- 
ployers will  ban  all  expression  about  ail  religions,  to  try  to  avoid  litigation. 

AMBIGUOUS  STANDARDS  ARE  LETHAL  FOR  RELIGIOUS  LIBERTY 

The  EEOC  fact  sheet  cites  Harris  v.  Forklift  Systems  Inc.,  114  S.Ct.  367  (1993). 
In  Harris,  Justice  Scalia's  criticized  the  standards  used  by  the  court. 
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"Abusive"  (or  "hostile,"  which  in  this  context  I  take  to  mean  the  same 
thing)  does  not  seem  to  me  a  very  clear  standard,  and  I  do  not  think  clarity 
is  at  all  increased  by  adding  the  adverb  "objectively"  or  by  appealing  to  a 
"reasonable  person's  notion  of  what  the  vague  word  means.  As  a  practical 
matter,  today's  holding  lets  virtually  unguided  juries  decide  whether  sex- 
related  conduct  engaged  in  (or  permitted  by)  an  employer  is  e^egious 
enough  to  warrant  an  award  of  damages.  Harris,  (Scalia,  J.,  concurring) 

Justice  Scalia  concurred  in  Harris,  not  because  the  standard  was  wise,  but  only  be- 
cause of  his  commitment  to  "faithful,"  strict  statutory  construction.  The  standard 
was  consistent  with  the  statutory  language.  However,  there  is  no  indication  m  Har- 
ris or  any  other  case  that  the  Supreme  Court  would  analyze  religious  harassment 
charges  with  the  identical,  ambiguous  standard  of  Harris,  without  reference  to  the 
First  Amendment  implications. 

INCLUDING  RELIGION  IN  GENERIC  GUIDELINES  WILL  HAVE  "CHILLING  EFFECT" 

We  beUeve  that  including  religion  in  the  harassment  guidelines  will  have  a 
"chilling  effect"  on  free  religious  expression  in  the  workplace,  regardless  of  EEOC's 
intentions.  Employers  will  ask  their  conservative  corporate  attorneys  to  practice  pre- 
ventive law  by  devising  company  policies  which  will  keep  the  company  out  of  court. 
Corporate  counsel  will  seek  to  minimize  the  risk  of  complaints  of  religious  harass- 
ment by  generally  prohibiting  religious  language  and  material  in  the  same  manner 
as  racist  or  sexist  language  or  material  is  prohibited. 

One  employer  has  reportedly  adopted  such  a  poUcy,  merely  in  anticipation  of  the 
guidelines,  wnich  says: 

Rather  than  wasting  critical  time  resolving  these  conflicts  or  attempting 
to  define  precisely  what  might  be  offensive  to  anyone,  all  personnel  are  re- 
quested to  observe  the  following  guideUnes:  *  *  *  Personnel  should  not  pos- 
sess or  display,  in  any  manner,  on  (company)  premises,  any  material  which 
may  be  construed,  by  anyone,  to  have  racial,  religious  or  sexual  overtones, 
whether  positive  or  negative  *  *  * 

EMPLOYERS  PRACTICING  PREVENTIVE  LAW  WILL  SEEK  A  SAFE  HARBOR 

Regardless  of  EEOC's  intentions,  the  result  will  be  that  many  American  work- 
places will  become  "religion-free  zones  because  employers  will  react  defensively  to 
the  issuance  of  the  guidelines.  This  result  cannot  be  avoided  merely  by  a  disclaimer 
that  the  EEOC  does  not  intend  to  create  religion  free-zones.  Neither  will  it  helpto 
list  a  few  exceptions  to  the  rule,  such  as  religious  topics  or  articles  which  EEOC 
says  are  usualfy  permissible.  Employers  trying  to  avoid  lawsuits  want  a  clear-cut, 
simple  rule  which  can  be  understood  and  obeyed  by  all  employees,  whether  high 
school  drop-outs  or  Harvard  MBAs.  Their  primary  aim  is  not  to  be  sensitive  to 
EEOC's  intentions  or  to  maximize  religious  liberty.  Their  bottom  line  is  to  find  a 
policy  that  will  help  them  stay  out  of  court.  Many  companies  will  decide  that  a  pol- 
icy which  generally  prohibits  all  religious  expression  on  the  job  is  the  only  abso- 
lutely safe  harbor. 

LISTING  "EXCEPTIONS"  OF  PERMISSIBLE  CONDUCT  WILL  NOT  REMOVE  THE  "CHILL" 

Some  have  suggested  that  the  guidelines  need  only  to  be  supplemented,  perhaps 
with  a  Ust  of  examples  of  the  kind  of  reUgious  expression  which  EEOC  will  gen- 
erally approve.  Listing  examples  or  exceptions  will  onlv  invite  litigation  over  the 
meaning  and  scope  of  the  exceptions.  Someone  may  still  complain  about  being  of- 
fended or  "abused"  by  conduct  in  the  list  of  exceptions,  and  their  lawyer  will  argue 
for  an  exception  to  the  exception.  The  employer  is  in  litigation  all  the  same,  paying 
expensive  legal  fees  to  fight  or  settle  cases.  Only  the  lawyers  win  in  court.  The  em- 
ployer wins  only  by  staying  out  of  court.  In  such  a  hostile,  defensive  atmosphere, 
religious  liberty  always  loses. 

COULD  THE  EEOC  EVER  FIND  THE  CHRISTIAN  GOSPEL  TO  BE  OFFENSIVE  OR 

DISPARAGING? 

The  EEOC  fact  sheet  states,  in  paragraph  4: 

That  the  "critical  point"  that  not  all  offensive  conduct  violates  the  law, 
but  only  when  a  reasonable  person  would  regard  it  as  "hostile  or  abusive, 
"  which  the  EEOC  illustrates  by  saying:  "It  is  one  thing  to  express  one's 
own  beliefs;  another  to  disparage  the  religion  or  beliefs  of  others."  (empha- 
sis added) 
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Jesus  Christ  claimed  to  be  the  only  Way  to  God  the  Father  and  to  heaven.  (John 
14:6)  All  other  ways  are,  according  to  Jesus,  wrong  or  false.  That  is  why  the  New 
Testament  says  the  Gospel  always  contains  an  offense.  (1  Peter  2:8)  If  that  is  what 
is  meant  by  "disparaging"  the  religious  behefs  of  others,  then  true  Christianity  is 
inherently  disparaging  and  hostile  to  other  religions.  Jesus  did  not  urge  us  to  be 
offensive  and  obnoxious  in  our  manner.  The  message,  however,  that  people  who  re- 
ject Him  will  spend  eternity  in  hell,  will  be  inherently  offensive,  and  may  seem 
"abusive"  to  many. 

We  believe  the  best  environment  for  the  discovery  of  truth  is  a  free  society,  with 
open,  vigorous  debate  and  disagreement,  and  without  government  interference  in 
matters  of  religious  expression. 

WILL  EEOC  GUARANTEE  RELIGIOUS  FREEDOM  FOR  THE  GOSPEL? 

Can  the  EEOC  guarantee  that  the  communication  of  the  Christian  Gospel  will 
never,  under  any  circumstances,  be  deemed  to  be  actionable  harassment  under  Title 
VII,  that  is,  as  hostile,  denigrating,  or  disparaging  to  a  charging  party?  If  the  EEOC 
cannot  make  such  a  guarantee,  then  the  EEOC  should-understand  why  Southern 
Baptists  and  other  religious  groups  can  never  support  ambiguous  and  elastic  stand- 
ards which  would  permit  an  exercise  of  bureaucratic  power  over  a  person  in  the 
workplace  who  merely  shares  his  faith,  orally  or  through  literature,  at  a  time  when 
communication  was  generally  permissible. 

DELETION  OF  RELIGION  NEED  NOT  SIGNAL  INDIFFERENCE  TO  RELIGIOUS 

DISCRIMINATION 

If  the  EEOC  fears  this  misunderstanding,  it  should  simply  clarify  its  position  with 
words  to  this  effect: 

The  EEOC  is  equally  committed  to  handling  charges  of  religious  discrimi- 
nation, including  claims  of  harassment  based  on  religion.  However,  reli- 
gious expression  is  protected  by  the  First  Amendment  of  the  U.S.  Constitu- 
tion, and  is  different  in  many  ways  from  speech  about  other  subjects  which 
may  be  affected  by  these  guidelines.  Therefore,  religious  speech  is  not  ex- 
pressly included  in  these  guidelines  on  harassment.  Employers  should  refer 
to  Guidelines  on  Religious  Discrimination. 

CONCLUSION 

Our  principal  concern  is  the  chilling  effect  on  reUgious  liberty  which  will  result 
from  the  issuance  of  the  proposed  "one-size-fits-all"  harassment  guidelines,  treating 
religious  speech  as  the  moral  and  legal  equivalent  of  racist  slurs  and  sexual  vul- 
garity. 

The  separate  Guidelines  on  Religious  Discrimination  are  the  place  to  address  the 
unique  demands  of  religious  liberty  while  eradicating  religious  harassment.  The  spe- 
cific case  law  on  religious  harassment  can  be  restated  more  clearly,  and  while  also 
stating  precisely  any  extrapolation  from  Harri  v.  Forklift  which  the  EEOC  intends 
to  apply  to  religion  cases.  The  separate  guidelines  are  the  place  to  discuss  how  har- 
assment law  applies  to  churches  and  religious  organizations,  while  protecting  fun- 
damental First  Amendment  freedoms,  as  well  as  freedoms  secured  bv  the  recently 
enacted  ReUgious  Freedom  Restoration  Act.  The  rule-making  procedures  for  such 
separate  guideline  changes  should  give  ample  opportunity  for  the  wide  pairticipation 
and  input  of  America's  religious  groups,  to  insure  that  religious  liberty  is  guaran- 
teed while  aggressively  combatting  religious  harassment.  For  the  foregoing  reasons, 
we  iu"ge  Congress  to  exercise  appropriate  oversight  over  the  Equal  Employment  Op- 
portunity Commission  to  insure  that  the  proposed  guidelines  are  funded  and  imple- 
mented only  to  the  extent  that  they  respect  the  historic  tradition  of  Congress,  the 
Commission,  and  the  Courts,  by  showing  deference  to  religion  as  a  distinct  category 
and  by  not  covering  religion  in  the  proposed  harassment  guidelines. 
Respectfully  submitted, 

Michael  K.  Whitehead,  General  Counsel, 
Southern  Baptist  Convention,  Christlvn  Life  Commission, 

400  N.  Capitol  Street  NW.,  Suite  594,  Washington  DC. 


Whitehead  is  a  Phi  Beta  Kappa  graduate  of  the  University  of  Missouri,  receiving 
his  B.A.  in  political  science  in  1972,  and  his  Juris  Doctor  degree  from  the  MU  Law 
School  in  1975.  He  has  practiced  law  in  Kansas  City,  Missouri;  for  nearly  20  years, 
and  has  worked  primarily  in  the  areas  of  civil  rights  and  employment  law  represent- 
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ing  both  employees  and  management.  He  has  worked  for  America's  largest  training 
company,  Padgett-Thompson,  Inc.,  presenting  seminars  to  thousands  of  human  re-^ 
source  managers  in  over  125  U.S.  cities  on  the  subject  of  "practicing  preventive  law" 
regarding  Title  VII  and  other  fair  employment  laws.  He  was  co-counsel  with  James 
M  Smart,  Jr.,  in  a  landmark  free  speech  case,  Widmar  v.  Vincent,  454  U.S.  263 
(1981).  Since  1990,  he  has  served  as  General  Counsel  for  the  Southern  Baptist  Con- 
vention Christian  Life  Commission. 

Senator  Heflin.  Mr.  Stem? 

STATEMENT  OF  MARC  D.  STERN 

Mr.  Stern.  My  name  is  Marc  Stern.  I  am  the  legal  director  at 
the  American  Jewish  Congress.  I  speak  here  today  on  behalf  of 
both  the  American  Jewish  Congress  and  11  other  religious  organi- 
zations which  span  the  ideological  spectrum. 

I  think  it  may  be  worthwhile  to  see  how  narrow  in  some  senses 
our  debate  is.  In  the  first  place,  the  prohibition  on  religious  harass- 
ment stems  not  from  these  guidelines  and  not  from  court  decisions, 
but  firmly  rooted  in  the  statute,  so  that  if  religion  is  dropped  from 
the  guidelines  and  nothing  is  substituted,  religious  harassment  will 
remain  illegal,  will  remain  actionable.  Complaints  will  continue  to 
be  filed  and  employers  will  still  have  to  deal  with  it,  except  that 
they  will  deal  with  it  without  any  input  or  guidance  from  the 
EEOC. 

So  the  question  before  us — and  I  haven't  heard  anybody  yet 
today,  nor  do  I  understand  anybody  to  be  arguing  that  religious 
harassment  ought  to  be  made  legal.  That  would  require  a  statutory 
change. 

Secondly,  the  same  statute  that  prohibits  religious  harassment 
by  virtue  of  the  ban  on  discrimination  in  terms  and  conditions  of 
emplojrment  also  requires  in  another  section  the  accommodation  of 
religious  practice  in  the  workplace.  Any  employer  who  hires  a  law- 
yer who  tells  him  the  way  to  avoid  a  title  VII  lawsuit  is  to  prohibit 
all  religious  exercise  in  the  workplace  had  better  change  lawyers 
fast  because  lawyers  will  be  embroiling  the  employer  in  endless  liti- 
gation. 

So  both  of  these  provisions  are  in  title  VII.  They  are  existing  law, 
they  are  routinely  litigated.  I  have  represented  clients  or  have 
counseled  clients  who  have  made  both  sorts  of  claims.  They  are 
both  litigated.  They  will  continue  to  be  litigated,  whatever  these 
guidelines  say. 

Secondly,  there  does  not  seem  to  be  anybody  at  the  table — and 
I  hadn't  heard  of  the  American  Atheists'  press  release  until  just 
now,  but  nobody  is  seriously  contending  for  a  religion-free  work- 
place, and  let  me  be  clear  on  behalf  of  the  organizations  I  rep- 
resent. The  airline  that  informed  its  mechanics  that  they  could  not 
have  bumper  stickers  on  their  tool  chests  is,  in  my  view,  violating 
title  VII.  There  is  no  basis  for  that  in  law.  It  is  unjustified  and  I 
would  be  perfectly  happy  to  represent  those  mechanics  in  suing  the 
airline.  There  are  attorneys'  fees  under  title  VII,  too.  [Laughter.] 

Mr.  Stern.  So  the  question  then  becomes,  how  do  we  make  sure 
we  are  talldng  to  each  other  and  not  at  each  other.  I  agree  with, 
I  think,  all  of  Professor  Laycock's  six  proposals.  I  have  a  few  more 
in  my  testimony.  I  think  there  may  be  some  need  to  deal  with  some 
greater  specificity  than  Professor  Laycock  would  with  repetitive 
passive  symbols.  You  can  fill  a  workplace  with  so  many  S3anbols 
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that  somebody  who  doesn't  share  the  symboUsm  will  feel  uncom- 
fortable. There  are  endless  ways  of  doing  these  things,  and  so  the 
guidelines  have  to  deal  with  it  somewhat  more  finely,  I  think,  than 
Professor  Laycock  does. 

Finally,  I  would  make  one  other  point.  These  guidelines,  by  the 
way,  were  proposed  before  the  Supreme  Court's  most  recent  pro- 
nouncement on  harassment  cases.  It  is  a  question  of  a  few  weeks, 
but  the  Court  has  made  it  clear  that  litigation  of  these  cases,  deci- 
sion of  these  cases,  is  very  much  contextual.  You  have  to  look  at 
everything  that  goes  on  in  the  workplace. 

One  of  the  things  that  I  think  you  have  to  look  at  is  that  we  have 
a  context  of  religious  liberty  in  this  country  and  that  context  has 
two  components.  One  is — and  it  has  unfortunately  not  always  been 
the  case,  but  one  is  now  well  established  today  that  everybody  is 
entitled  to  make  a  living  regardless  of  his  religion  and  that  reli- 
gious beliefs  that  you  adhere  to  ought  not  to  prevent  you  from  pur- 
suing whatever  economic  pursuits  you  are  best  suited  to  pursue. 

The  second  context  which  is  part  of  a  firmly  rooted  national  con- 
sensus is  that  religious  speech  is  a  liberty  guaranteed  every  Amer- 
ican, and  these  cases  are  not  going  to  be  adjudicated  without  re- 
gard to  that  context.  The  guidelines  have  to  make  it  clear.  The 
Commission,  I  think  with  the  best  of  intentions,  probably  should 
have  realized  that  these  problems  have  to  be  brought  down  to  a 
finer  level,  but  that  is  part  of  the  context  and  that  is  very  much 
part  of  the  law.  It  doesn't  drop  out  of  the  law  because  it  is  in  the 
guidelines  or  out  of  the  guidelines. 

I  think,  as  Mr.  Gallegos  pointed  out,  these  are  not  regulations  in 
the  ordinary  sense.  They  are  merely  suggestive  guidelines.  They 
don't  have  binding  effect  the  way  other  agencies'  do.  Nevertheless, 
they  ought  to  be  brought  into  accord  with  what  the  Supreme  Court 
has  said,  and  the  Court  has  made  it  clear  that  those  contexts  are 
very  much  a  part  of  the  law. 

So  somebody  who  comes  in  and  brings  a  title  VII  case  and  says, 
look,  I  am  offended,  he  is  wearing  a  yarmulke  or  he  has  got  a  cross 
on  or  she  talked  to  me  about  going  to  church  and  that  is  offensive 
to  me  and  I  can't  work  in  that  environment,  is  not  going  to  get  past 
summary  judgment,  is  not  going  to  get  anywhere  near  a  jury,  be- 
cause of  this  larger  context  of  religious  liberty  which  is  firmly  root- 
ed in  our  society. 

So  what  I  think  we  come  down  to,  frankly,  is  the  question  of 
whether  the  EEOC  proposes  one  regulation  that  is  labeled  "reli- 
gion" and  one  that  deals  with  sex  or  national  origin  and  race  or 
whether  they  are  all  under  one  heading  with  separate  section  num- 
bers dealing  with  religion,  and  I  must  say  I  find  it  hard  to  get  ex- 
cited about  that  question. 

[The  prepared  statement  of  Marc  D.  Stem  follows:] 
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MARC  D.  STERN 

ON  BEHALF  OF 
THE  AMERICAN  JEWISH  CONGRESS 

AND 

THE  AMERICAN  JEWISH  COMMITTEE. 

UHNHKAL  CONhHRHNCF.  OP  SEVENTH  DAY  ADVENTISTS. 

NATIONAL  JEWISH  COMMUNITY  RELATIONS  ADVISORY  COUNCIL, 

COMMISSION  ON  SOCIAL  ACTION  OP  REFORM  JUDAISM. 

ANTI-DEFAMATION  LEAGUE  OF  B'NAI  B"RITH. 

UNITARIAN-UNIVERSALIST  ASSOCIATION,  WASHINGTON  OFFICE, 

AMERICANS  UNITED  FOR  SEPARATION  OF  CHURCH  AND  STATE, 

UNION  OF  ORTHODOX  JEWISH  CONGREGATIONS  OF  AMERICA 

AMERICANS  FOR  RELIGIOUS  LIBERTY  AND 

THE  AMERICAN  HUMANIST  ASSOCIATION 

BEFORE 

THE 

SUBCOMMITTEE  ON  COURTS  AND  ADMINISTRATIVE  PRACIJCH 

OF  THE 
SENATE  COMMITTEE  ON  THE  JUDICIARY 

JUNE  9.  1994 
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SUMMARY 

1 .  Title  VIl's  bJin  on  discrimination  In  "terms  and  conditions  of  employment" 
encompasses  religious  harasiracnt,  as  well  as  haiassmeni  founded  on  race,  gender  or 

national  origin. 

2.  Religious  harassment  is  a  real  problem  In  the  workforce,  albeit  thankfully  not 
fts  common  as  race  or  gender  based  harassment.  About  one-fifth  of  all  religious 
discrimination  c«cs  filed  with  the  EEOC  Involve  charges  of  harassment.  Not  retaining 
religion  in  the  proposed  Guidelines  on  Workplace  Harassment  would  be  taken  as  a  sign  that 
rcli^ous  discrimination  is  relegated  to  second  class  status  in  the  panoply  of  statutory 

prohibitions. 

3.  Some  Imvc  objected  that  retaining  religion  with  the  EEOC's  proposed 
harassment  Guidelines  will  lead  to  employers  banning  religion  from  the  workplace.  There 
is  some  evidence  that  this  is  already  happening.  Such  extreme  prophylactic  measures  violate 
Title  VII's  requirement  that  employee  religious  practice  be  occommodated.  Nothing  In  Title 
VII  mandates  a  rcliglous-free  workplace. 

4.  In  fact,  the  standard  established  by  the  Supreme  Court  for  evaluating  illegal 
harassment  makes  plain  that  not  every  "offensive"  utterance  constitutes  Illegal  harassment. 
We  do  not  believe  that  the  proposed  Guidelines  arc  inconsistent  with  this  standard.  Hence, 
we  think  that  the  proposed  Guidelines  do  not  themselves  lend  support  to  employer  cffortt 
to  suppress  religious  c;ipresslon  In  the  workplace.   And  because  the  standard  for  proving 

.  harassment  is  flexible,  there  is  no  need  for  a  special  standard  for  religious  hflrassment. 
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5.  Some  employer!  are  likely  to  mlilnierprci  the  proposed  OuidcUncs.  The 
KKOC  is  obligated  to  take  meuurca  to  forestall  such  misinterpretations  (as  It  has  in  special 
QuiUcllQCS  oa  sexual  harassment)  by  giving  concrete  examples  of  how  its  Guldelinei  are  to 

be  applied. 

6.  The  Committee  should  allow  EEOC  to  proceed  with  the  rule-making  process. 
It  ihoHid  not  proceed  by  legislation  unless  and  until  the  EEOC's  final  Guidelines  fail  to 
adequately  address  llic  issues  wc  have  raised. 
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TESTIMONY 

My  name  Is  Marc  D.  Slcrn.  I  am  the  ccHlircctor  of  the  Commiwlon  on  Uw  and 
Social  AcUon  of  the  American  Jewish  Congreii.  My  legal  pracUcc  Includes  a  substantial 
amouni  of  representation  and  counselling  of  persons  alleging  religious  discrimination. 

The  American  Jewish  Congress  Is  an  organization  of  American  Jewg  founded  in  1918 
to  protect  the  civil,  political,  economic  and  religious  rights  of  American  Jewg.  It  believes 
that  tho.<;e  rights  cannot  be  protected  in  Isolation,  and  that  only  when  the  rights  of  all 
Americans  are  protected  arc  the  rights  of  Jews  secure.  My  te.<!iimony  today  represents  not 
only  the  views  of  the  AJCongress,  but  other  religious  and  religious  liberty  groups  as  well. 
Joining  in  this  testimony  are  the  American  Jewish  Committee,  General  Conference  of 
Seventh  Day  Advcntlsts.  National  Jewish  Community  Relations  Advisory  Council. 
Commissiuu  ou  Social  Action  of  Reform  Judaism,  Anti-Defamation  I  .eague  of  B'nal  B'rlih. 
Unitarian-Univcrsalist  Association,  Washington  Office.  Americans  United  for  the  Scpareiion 
of  Church  and  State,  Union  of  Orthodox  Jewish  Congregations  of  America,  Anericans  for 
Religious  Liberty,  and  the  American  Humanist  Association.  Other  religious  groups, 
including  the  Baptist  Joint  Committee  on  Public  Affairs,  while  not  formally  joining  this 
ICKlimony,  express  general  agreement  with  it. 

The  proposed  EEOC  Guidelines  on  Harassment  ("GuidcUues"),  58  FJl.  51266,  list 
religion  as  a  prohibited  basis  for  workplace  harassment.  The  inclusion  of  religion  in  the 
Guidelines  Is  said  to  create  a  conflict  -  a  false  conflict  we  submit  -  between  two  principles. 
each  of  which  is  au  indispensable  prerequisite  for  Americans  to  enjoy  religious  liberty. 
Paiadoxlcally.  neither  principle   is  seriously  challenged  by  any  party  to   this   debate. 
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Unfortunately,  it  is  the  case  iKit  tome  who  oppose  retaining  religion  In  ihe  Guidelines  have 
distorted  the  facu,  lo  that  the  larger  common  ground  Is  obscured. 

The  first  principle  is  that  of  the  frecdoro  lo  spcaJc  about  and  to  practice  one's 
religion,  a  freedom  whitli  Is  not  to  be  cxcrcbed  only  in  the  proverbial  closet.  The  world  of 
work  need  not  be  sanitized  of  religion.  The  other  principle,  no  less  important  for  being 
cited  second,  is  that  of  religious  equality  in  the  economic  sphere.  Persons  of  all  faiths 
ihould  be  free  to  compete  on  equal  termi  In  the  economic  marketplace.  Religious 
harassment,  no  less  than  racial  or  sexual  harassment,  can  result  in  a  denial  of  that  equality 
of  opportunity.  We  believe  that  both  of  these  core  principles  can  be  implemented  in  the 
workplace  by  rctAining  religion  in  the  Guidelines,  subjecting  it  to  the  same  standard  as  other 
forms  of  harassment,  and  spelling  out,  with  an  eye  towards  real-world  scenarios,  how  the 
general  standard  is  to  be  applied  with  regard  to  religion, 

I  The  Ban  on  Harassment  Should  Be  Retained 

Not  so  long  ago,  Jews,  Catholics,  and  others  were  not  welcome  in  certain  workplaces. 

Employment  in  whole  indusules  was  out-of-reach  to  Jews  who  ideniined  as  such.   Other 

Jews  were  forced  (or  chose)  to  sacrifice  their  rellgiouji  beliefs  and  identities  for  the  soke  of 
'  economic  advanccujcul.  indeed,  economic  survival.   While  the  blight  of  outright  religious 

bigotry  in  employment  has  by  no  means  been  eradicated,  blatant  discrimination  of  this  sort 
•is  no  longer  q  common  occurrence,  largely  as  a  result  of  the  prohibition  ou  religious 

discrimination  contained  in  Title  Vll  of  the  1964  CMl  Rights  Act  uud  lis  state  counterparts. 

No  one  today  urges  that  employers  should  be  free  to  restrict  cmploN-ment  to  those  who 

belong  to  a  favored  faith  group. 

-2. 
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What  more  frequently  htppeni  it  that  tndivlduRl  blgotn.  norne  of  whom  hold 
iupervuory  roles,  are  unwilling  to  work  side  by  side  with  individuals  of  anoihcr  fallh.  These 
blgou  do  their  best  to  make  life  for  persons  of  diafavorcd  faiths  uncomfortable  through 
varioua  fyrius  of  verbal  harassment,  of  the  kind  all  too  well  known  to  women  and  racial  and 
ethnic  minorities. 

Some  critics  of  reuinmg  religion  In  the  proposed  Guidelines  argue  that  religious 
harassment  Is  not  r  refll  problem.  They  are  UTong.  According  to  EEOC  statistics,  it 
received  over  500  religious  harassment  complaints  each  of  the  last  two  years  (ominously, 
more  In  1993  than  in  1992).  These  complaints  constitute  about  a  fifth  of  all  the  religious 
discrimination  complaints  processed  by  the  EEOC.  Unfortunately.  EEOC:  stAtisticj  do  not 
detail  how  many  of  these  cases  ultimately  result  in  some  relief  for  harrassment  complaiuls, 
although  fthftut  a  fifth  of  all  religious  complaints  result  in  some  relief.  ^ 

There  are  at  least  four  reported  federal  court  dccbions  in  which  Jews  have  been 
found  to  have  been  subject  to  such  harassment,  two  of  which  date  to  only  last  year,  and  3 
of  which  involved  government  agencies.*  More  recently,  a  Jehovah's  Witness  made  a 
similar  complaint.  Although  his  allegflfions  proved  legally  insufficient,  he  did  demonstrate 
that  he  was  subject  to  verba!  harassment  because  of  his  religiou.  Kclley  v.  Municipal  Court, 
1994  Wi.  192. 143  (.S.D.Ind.  1994).  The  reported  cases  no  doubt  understate  the  magnitude 
of  the  problem.  Not  all  complaints  are  reported,  and  a  goodly  number  are  settled  before 
trittl  or  ill  ilic  administrative  process. 


•       Yudo^Uk  v.S,o«,,839F.  Supp.  382(EX>.  V«.  X^yy.Tumir  v  San-.  811  P.  Supp.  1  (UUC  1993);  Wm*  v. 
l/J.,  595  F.  Siipp  1050  (ED.  Vi.  \7iA):CompstoH  v.BordtH.  Inc..^  f.  5upp  137  (D.C.  Oliio  1977). 

-J. 
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My  own  experience  lends  credibility  to  this  statistical  analysis.  From  time  to  time, 
I  In  fact  receive  cqUs  from  employees  complaining  of  on  the  job  religious  harassment. 
Typically,  the  religious  harassment  is  ciUicr  remedied  by  the  employer  upon  complaint,  does 
not  raise  lo  the  level  that  it  actionable,  or  is  simply  Incapable  of  proof  in  the  courtroom. 
These  complaints  don't  show  up  In  ofnciol  reporters.  They  are  no  less  real.  Dropping 
religion  from  the  proposed  Guidelines,  as  has  been  widely  urged,  would  send  a  message  that 
religious  harassment  is  not  laXco  seriously  or  is  not  illegal. 

As  I  read  the  materiols  prepared  by  upponeois  of  retaining  religion  in  the  Guidelines, 
Ihey  do  not  deny  that  religious  harassment  Is  illegal'  and  that  it  ought  to  remain  so.  Their 
complaint  is  only  that  it  would  be  best  to  exclude  religion  from  the  Guidelines  so  that 
overzealous  employers  do  not  invoke  the  Guidelines  to  justify  suppression  of  religion  in  the 
workplace. 

It  is  too  clear  for  argument  that  religious  haxassmcni  would  he  Illegal  whether  or  not 
it  Is  ultimately  retained  in  the  proposed  Guidelines.  The  prohibition  on  invidious  religious 
harassment  is  firmly  rooted  In  ihc  language  of  the  Civil  Rights  Act.  Title  VII  prohibits 
discrimination  wiili  "respect  to  .  .  .  compensation,  terms,  conditions,  or  privileges  of 
employment,  because  of  such  individual's  race,  color,  religion,  sex  or  national  origin."  This 
statutory  phrase  guarantees  "employees  the  riglu  to  work  In  an.  environmenl  free  from 
discriminatory  intimidation,  ridicule  and  insult."  Meritor  Savings  Bank  F.S£.  v.  Vinson,  All 
US.  57. 66  (1986)  (sexual  harassment),  Harris  v.  ForkKfi  Systems.  Inc..  1 14  S.Ct.  367  (1993). 


Q 


•      Sec  ,  c^,  "ADilytli  of  Coillilon  on  Tradition  Viluei"  (Miy  199<1)  it  p.  2. 
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The  Meritor  holding  In  turn  drew  juttenance  from  nnOC  Ouidcllnej  dealing 
ipeciflcally  with  sexual  harajsmcnt.  The  Supreme  Court  observed  approvingly  that  these 
guidelines  were  in  turn  consistent  with  pre-exijllng  decisions,  including  cases  involving 
religious  harauraent. 

Couru  applied  this  principle  to  hanusracnt  based  on  race,  e^  Firefighters 
Institute  for  Racial  Equality  v.  St.  Louis.  549  F2d  506, 5M-515  (CA8);  Gray  v. 
Greyhound  Lines,  East,  545  P2d  169,  176  (1976),  religion,  e.g.,  Compston  v. 
Borden,  Inc.,  424  F.  Supp.  137  (SD  Ohio  1976).  and  national  origin,  ex., 
Cariddt  V.  fCanMJs  Ctiy  Chiefi  Football  Club,  568  F2d  87,  88  (CAS  1977). 
(emphasis  added) 

The  calls  to  eliminate  religion  from  ihc  Guidelines  on  Hflrassment  would  thus  have  the 

curious  effect  of  allowing  the  EEOC  to  regulate  only  sex,  race,  and  national  origin 

harassment  claims,  although  one  of  the  pillars  on  which  the  whole  concept  of  workplace 

harassmcui  uriglnally  rested  was  religious  haratiment. 

That  religious  harassment  Is.  and  will  continue  to  be  illegal  whether  or  not  religion 

if  retained  in  the  Guidelines  docs  not  mean  that  it  makes  no  difference  whether  a  standard 

for  evaluating  such  harassment  is  retained  in  the  Guidelines.  All  loo  many  employers  pay 

too  Uitlc  aiienilon  to  the  problems  of  religious  discrimination,  Mojor  legal  publbhcrs  and 

consultants  regularly  sell  materials  and  offer  courses  for  employers  on  avoiding  illegal 

ditcriminction.   Typically  these  ignore  the  problem  of  religious  discrimination.   Dropping 

religion  from  the  proposed  Guidelines  vk-ould  be  taken  as  a  further  signal  that  religious 

discrimination  is  a  second-rate  problem,  not  worthy  of  serious  attention.  That  would  make 

the  problems  religious  persons  encounter  in  the  workplace  worse,  not  better. 
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Moreover,  given  the  faci  that  the  liatuic  UeaU  rcUgion  m  the  tqulvalent  of  national 
origin,  race  and  sex  M  prohlblied  bases  for  discriminating  In  the  "terms  and  condiUons  of 
employment',  there  is  do  wairant  for  the  EEOC  to  unilaterally  eicise  one  form  of 
prohibited  form  of  discrimination  from  the  proposed  Guidelines.  As  Justice  Olnsburg  wrote 
in  her  concurrcDce  lu  Hards  v.  ForiUfi  Systems,  /nc.tupra.  Title  VII  declares  dlscrimluatory 
practices  bused  on  race,  gender,  religion  or  national  origin  equally  unlawful." 

The  ban  on  religious  harassment  is  not  a  poor  cousin  to  other  prohibited  forms  of 
discrimination.  It  enjoys  equal  dignity  with  them.  Deeply  religious  people,  and  the 
organizations  that  represent  them,  should  be  the  last  to  advocote  relegating  the  ban  on 
religious  distrimlnaiion  to  second  class  stntus.  In  short,  there  it  neither  a  factual  or  legal 
basis  for  deleting  religion  from  Guidelinei  which  attempt  to  guide  employers  in  dealing  with 
the  problems  of  workplace  harassment.  However,  It  docs  not  follow  that  the  Equal 
Employment  Opportunity  Commission  ought  lo  let  the  matter  rest  with  including  religion 
in  its  Guidelines. 

II         The   EEOC  Guidelines  Should  Explicitly  Delineate  Parameters  of  Permissible 
Religious  Behavior  in  the  Work  Place 

Those  who  criticize  the  HKOC  for  including  religion  in  the  proposed  Guidelines  on 

Harassment  claim  that,  as  Representative  McKeon  has  written,  the  result  will  be  "to  create 

a  neutral,  religion  free  zone  where  religious  opinion  and  expression  of  any  kind  is 

completely  suppressed."    Representative  McKeon  reported  that  some  corporations  have 

begun  to  ban  the  possession  or  display  of  religious  material  which  can  be  construed  by 
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anyone  to  have  religious  overtones  in  order  that  they  might  avoid  any  legal  dimcultiei. 
("Dear  Colleague"  Utter  of  February  9,  1994.) 

Anyone  with  exposure  to  Title  VII  law  knows  that  corporations  are  advised  to  itccr 
well  clear  of  practices  that  arc  cvcu  arguably  prohibited.  It  is  unfortunately  all  too  likely 
that  at  least  a  few  corporationa  would  ban  the  display  or  possession  of  material  which  can 
be  construed  "by  anyone"  to  have  rcli^ouj  overtones.  Of  course,  nothing  in  the  governing 
law  set  out  in  Meritor  Savings  Bank  or  Harris  v.  FoMift  System  juttiflei  tuch  a  drastic 
prophylactic  rule.  Those  decisions  make  clear  that  more  than  "mere  offense'  must  be  shown 
to  constitute  illegal  harassment.  Business,  however,  is  interested  not  In  fine  (or  not  so  fine!) 
points  of  law,  but  in  avoiding  lawsuits.  It  is  for  precisely  this  reason  Uial  lu  esublishing 
guidelines  on  religious  harassment  EE(X  must  make  certain  that  it  is  not  misunderstood. 

The  fears  that  some  employers  will  ottempt  to  eiicise  all  manifestations  from  the 
workplace  ere  not  by  any  means  wholly  illusory.  Some  while  ftgo.  r  was  consulted  by  en 
Orthodox  Jewish  employee  who  wished  to  recite  the  Jewish  afternoon  prayer,  the  Shmoneh 
Esrck,  at  hb  work-stalion.  Because  it  must  be  recited  after  noon  and  before  sunset,  during 
the  winter  months  it  needs  to  be  recited  before  the  workday  typically  ends.  Thi.s  prayer 
takes  no  more  than  five  minutes  tn  recite.  Is  recited  silently,  and  could  disturb  only  the  most 
militant.  Intolerant  atheist  -  a  type  I'm  not  sure  really  exists.  The  employer  would  not 
permit  the  employee  to  recite  the  prayer  on  iu  premises,  banishing  him  to  the  cold  outside. 
The  stated  justification  was  that  the  recitation  of  the  prayer  in  a  vieible  way  on  the  premises 
might  be  offensive  to  others. 
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Nothing  Id  Title  VII  or  the  proposed  rcgulatloni  justifies  cither  the  policies  of  which 
Representaiive  McKeon  rightly  complains  or  the  treaimeni  of  my  client.  On  the  contrary, 
luch  policies  may  well  violate  an  employer's  obligation  to  acwiiimodalc  religious  practice. 
42  VS.C.  §  2000(j).  Bui  because  these  IncidcnU  do  occur,  and  not  every  employee  has 
access  to  a  la^vyer,  or  wishes  to  make  a  federal  case  out  of  such  corporate  rules,  it  behooves 
EEOC  to  act  decisively  to  dispel  any  such  possible  misinterpretations.  (This  Is  particularly 
so  because  employer  overreactlon  to  EEOC  Guidelines  uiii  not  easily  be  subject  to 
constitutional  or  Religious  Freedom  Restoration  Act,42U3.C,§2000bb  challenge, because 
such  an  overreaction  is  private  action,  not  government  action.  The  Constitution  and  the 
Religious  Freedom  Restoration  Act  only  apply  to  government  action.) 

Some  religious  people  are  content  to  be  left  alone.  It  i.i  sufficient  for  them  if  they 
arc  free  to  practice  their  religion  without  interference.  Title  VII  facilitates  the  cwuoinic 
end  religious  well-being  of  this  group  by  banning  outright  discrimination  on  the  basis  of 
religion  and  by  mandating  reasonable  accommodation  of  religious  practices.* 

But  there  is  another  group  of  religious  persons  who  sincerely  believe  it  is  their 
obligation  to  spread  the  faith.  They  arc  those  who  are  religiously-obligated  to  publicly 
identify  with  their  religion  (as  by  wearing  religious  Jewelry  or  religious  garb)  and  to  'witness' 
it  to  those  fellow  employees  with  whom  they  oome  in  contact."    Such  persons  have  a 


•  4J  U  .S.C.  I  2000etJ).  This  section  bt6,  unforluni'lcly,  bcca  ji^n  an  exceedingly  nirrow  scope  by  the  tJntted 
St»Je»  Supreme  Coxtn.AnsoHU,  BJ.  efEiue.  v. PkUhnai ,  *19  VS.  60  (1980);  T.WA.  v.Hordisom ,  432  U.S.  63 
(1977).  It  (5  urjcnily  In  need  of  sraendmcnt.  i  Dtoc^ts  In  wnlcb  AJConBrcss  ind  otbcrs  arc  Involved  In 
cooper<tlon  with  Repretcnutjve  Jerrold  Ntdler'i  ofBee. 

••  A  caveat  tj  ill  order  here.  Per»oni  *to  fill  offlcUl  poilUoni  or  *bo  »re  carettkeri  fbr  ihe  physically  or 
mentally  Infirm  miy  not  ibuse  their  potitiont  to  protelyiiie  those  "-ilh  wbom  they  come  in  eontocl.  S«£,  Sjt-> 
KeUty  V. Municipal  O  ,  tiipm.  Wo  do  not  nndftrttund  Iheae  dedtloni  to  hf  chxllenged  now  by  those  who  oppose 
kcludinit  rclii^ui  birsumcni  in  the  £EOC  CuideUoei. 
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italutory  right  to  have  their  religiouB  beliefs  accommodated  In  the  workplace.  A  focus  only 
on  the  right  of  employees  to  avoid  unwanted  religion,  uithout  regard  to  the  righti  of 
religious  employees  to  express  their  religion,  would  unnecessarily  pit  Title  VIII  against  itself: 
pitting  the  non-harassment  right  against  the  right  to  be  accommodated  In  one's  religious 
practice.  Finally,  in  our  view,  employers,  too,  have  a  right  to  discuss  their  religious  beliefs, 
although  that  right  must  be  exercised  with  due  regard  to  the  fact  that  employers'  actions  are 
more  lH:ely  to  coerce  acquiescence  or  unwiUing  participation  in  religious  activity  than  similar 
acts  or  words  of  fellow  employees. 

The  conflict  between  the  rights  of  those  who  seek  to  practice  religion  and  those  who 
seek  to  avoid  it  should  be  more  apparent  than  real.  Not  every  religious  expression  by  en 
employee  (or  employer)  which  offends  some  other  employee  constitutes  iUegai  harassment. 
As  already  noted,  "merely  offensive"  commenu  are  not  illegal  under  Title  VII.  The 
Supreme  Court  has  made  this  plain  both  times  it  has  addressed  the  question  of  workplace 
harassment: 

Of  course,  ...  not  all  workplace  conduct  that  may  be  described  as 
"harassment"  affects  a  "term,  condition,  or  privilege"  of  employment  within  the 
meajiing  of  Title  VII.  See  Rogen  v.  EEOC,  454  F.2d  at  238  ("mere  utterances 
of  an  ethnic  or  racial  epithet  which  engenders  offensive  feelings  in  an 
employee"  would  not  affect  the  conditions  of  employment  to  sufficiently 
significant  degree  to  violate  Title  VII);  Henson,  682  F.2d,  at  904  (quoting  the 
same).  For  sexual  harassment  to  be  actionable,  it  must  be  sufficiently  severe 
or  pervasive  to  "alter  the  conditions  of  [the  victim'.s]  employment  and  create 
an  abusive  working  environment." 

Merisor  Savings  Bank  v.  Vtmon.  477  U.S.  57.  67  (1986);  Harris  v.  Forkltfi  Systems.  Inc..  1 14 

S.Cl.  367.  370  (1993).    It  is  thus  not  surprising  that  each  of  the  cases  reported  in  which 

religious  harassment  was  found  to  exist  (sec  p.  2.  supra)  involved  a  persistent  paticru  of  the 
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use  of  targeted  cpiihcta  and  other  forms  of  haiassmcnt  and  not  just  isolated  remarks. 
Nothing  remotely  resembling  proselytizing  or  other  religious  expression  was  involved. 

Analysis  of  whether  particular  forms  of  religious  speech  would  "reasonably  he 
understood  to  create  "an  objectively  hostile  or  abusive  work  environment"  -  the  Kovcrning 
set  forth  in  Harris  v.  Forillfi  Systems.  Inc.  -  must  be  undcrtakcu  wiUi  regard  lo  ilie  fact  iliat, 
by  fundamental  consiiiuiional  consensui.  religion  in  the  United  States  Is  left  to  voluntary 
efforts.  Citiicns  trc  well  aware  both  that  they  and  their  fellow  citizens  arc  free  to  visibly 
practice  their  religion,  to  attempt  to  peacefully  persuade  others  of  their  religious  views,  that 
they  are  free  to  reject  the  religious  preachmenu  of  others,  and  thfit  differing  religious  views 
must  be  tolerated.  Indeed,  because  we  forbid  govcrnmem  from  coercing  religious  consensus, 
the  only  vehicle  for  religious  persuasion  Is  purely  private  activity. 

Some  persons  may  in  fact  resent  anj^  efforts  to  proselytize  or  have  others  visibly 
express  their  religious  sentiments.  This  is,  as  a  matter  of  law,  an  objectively  unieflsonable 
attitude.  It  alone  does  not  give  ri.<ie  to  a  valid  claim  of  harassment.  Our  consiituilonal 
system  assumes  that  adults  have  no  cognizable  ri^i  to  avoid  mere  exposure  to  the  private 
expression  of  ideas,  even  religious  ideas,  with  which  they  disagree.'  In  a  society  that 
properly  prides  itself  on  its  religious  diversity,  its  commitment  to  government  by  the  people, 
and  on  its  commitment  to  freedom  of  speech  and  religion,  no  other  nile  U  even  conceivable. 
U  should  come  as  no  surprise  lo  anyone  -  nor  should  It  shock  or  upset  anyone  -  that  some 


•      wutioui  iitcmptlnj  to  rcapIiuUie  ill  of  tbe  liw  of  ciiurch  and  ttiie  in  ibc  public  scbooli  li  Is  irue  ihii 

tcbool  chiUrcn  h»>c  »  liglu  to  be  ficc  ofMiie  tpootoccd  rell^bus  •pocch,Z.«  v.  HVoman ,  505  U.S. (1992), 

but  DOC  all  prisotely  sponsored  speech,  Wc3iii<ic  Bd.  of  EAmc.  y.Mergtiu,  i96  VS.  226  (1989).    See  A/o:*r»  v. 
HtiyU-iKj  a>unty  BH.  of  EAuc. .  827  fH  1058  (&h  Cir.  1987). 
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ChrbUans  wear  crosses,  some  Jews  wear  Stars  of  David  or  yarmuUces  and  Moslem  women 
sometimei  wear  chadoori. 

No  rensonable  person  could  or  would  lake  umbra£e  at  these  familiar  manlfesiailuns 
of  religious  commliracnt.  Wc  cannoi.  and  do  not,  believe  that  employers  should  ban  such 
usages  -  and  if  they  did  (absent  circumstances  wc  do  not  now  foresee),  they  would  be  in 
breach  of  their  obligation  to  accommodate  religious  practice,  42  US.C.  S  2000e(J). 
Likewise,  modest  seasonal  holiday  displays,  pictures  of  sainn  or  holy  sites  in  personal  work 
areas,  or  biblex  on  desks,  are  unlikely  to  affect  conditions  of  employment.  Without  more, 
these  are  not  likely  lo  create  an  objectively  oppressive  or  offensive  work  environment. 

It  emphatically  docs  not  follow  that  anything  goes.  Just  as  pure  speech  can  by  misuse 
become  oppressive  and  constitute  the  crime  of  harassment  -  fis  by  iu  intensity,  Umlnf. 
repetition  and  volume  -  so  too,  ofheru-ise  permi.uible  religious  activity  In  the  workplatc  by 
virtue  of  lis  Intensity,  timing,  repctiiion  and  volume  (and,  wc  would  add,  if  done  with  the 
Intent  to  exclude  others  from  the  workplace)  may  ripen  into  religious  harassment.  A 
proselytizing  message  delivered  once  is  one  thing;  Its  endless  repetition  at  so  high  a  volume 
that  an  unwilling  fellow  worker  cannot  function  is  quite  another. 

As  we  understand  the  EEOC's  proposed  Guidelines  they  arc  fully  consistent  v.ith 
these  views.  Unforlunalcly,  if  understandably,  the  EEOC  does  not  spell  these  points  out. 
Wc  believe,  however,  that  EECX;  would  be  derelict  if  the  final  version  of  the  Guidelines  do 
not  describe  in  greater  detail  how  general  harassment  principles  should  be  applied  lo  the 
problems  of  religion  in  the  workplace.   The  constitutional  solicitude  for  private  religious 
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pracUces  and  jpccch  requiroi  government  to  be  Mrtaln  that  It  docs  not  even  Inadvertently 
bring  about  unnecessary  luppresslon  of  religious  practice  and  speech. 

The  EEOC  has  itself  recognized  that  particular  forms  of  harassment  require  special 
guidance.  Thus,  in  introducing  the  present  set  of  proposed  Guidelines,  the  EHOC  explained 
thai  il  was  retjiiulng  separate  Guidelines  on  sexual  harassment  'hecause  (sexual  harassment) 
raijics  issues  about  human  interactions  that  are  to  .<ome  extent  unique  In  comparison  to 
other  forms  of  harassment."  BNA  Kair  Employment  Practice  Guide  403:522-23.  For 
different  reasons  and  in  different  ways,  ilic  same  can  be  said  of  religious  harassment.  It. 
too.  raises  unique  issues  which  ought  to  be  explicitly  and  plainly  addressed. 

Wc  do  not  think  thai  there  ought  to  be  a  wholly  .^parate  standard  for  religious 

harassment.   Employers  should  not  be  burdened  wlUi  multiple,  confusing  and  conflicting 

iiandardi.     The   Supreme  Coun  description  yf  the  appropriate  inquiry  for  evaluaiing 

hanwsmeni  claims  under  Title  VII  is  sufficiently  flexible  to  take  into  account  the  principles 

wc  have  outlined.   As  the  Court  has  emphaized,  that  rule 

is  not,  ond  by  its  nature  cannot  be,  a  mathematically  precise  lest,  Wc  need 
not  answer  today  all  the  potential  questions  It  raises,  uor  specifically  addrcjs 
the  EEOC's  new  regulstions  on  this  subject . . ..  But  wc  can  say  that  whether 
an  environment  is  "hostile"  or  'abusive"  can  be  determined  only  by  looking  at 
ail  the  circumstances.  These  may  include  the  frequency  of  the  discriminatory 
conduct;  its  severity;  whether  it  is  physically  threatenmg  or  humiliating,  or  a 
mere  offensive  utterance;  and  whether  it  unreasonably  interferes  with  an 
employee's  work  performance.  The  effect  on  the  employee's  ps>chologlcal 
well-being  is,  of  course,  relevant  to  determining  whether  the  plaintiff  uctoally 
found  the  environment  abusive.  But  while  psychological  harm,  like  any  other 
■  foctor,  may  be  taken  into  account,  no  single  factor  is  required. 

Hanii  V.  Forklifi  Systems,  Inc.,  114  S.Ct.  at  370 
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Some  contested  cpac*  ate  inevitable,  Not  al!  tasei  can  be  foreseen.  PUagrccmcat 
will  arise  in  regard  to  c«es  at  the  margins.  Hut  there  \i  much  'Jiat  Is  not  In  dbpuu:.  EEOC 
can  help  avoid  iinnccei^^ary  mistakes  and  conflict  if  it  aiicmpts  in  its  proposed  Guidelines 
to  jpell  nut  that  which  is  settled.  Employers,  unions  and  employees,  to  say  nothing  of 
lawyers,  would  all  have  far  less  to  worry  about  if  the  EEOC  took  advantage  of  the 
opportunity  to  eliminate  the  uncertainty  which  has  given  rise  to  the  criticism  of  the  retention 
of  religion  in  the  proposed  Guidelines. 

We  propose  the  following  general  principles: 

1.  There  can  never  be  ouid-pro-quo  religious  harassment.  That  is,  no  one  can 
bi:  denied  or  granted  a  job  or  promotion,  or  be  afforded  better  or  worse  working  conditions. 
because  they  do  or  do  not  adhere  to  a  particular  religion.*  point  of  view,  or  reject  or  accept 
a  particular  religious  solicitation. 

2.  Employees  may  not  be  compelled  to  participate  in  religious  or  anti-reli^ous 
activities,  even  if  no  ould-pro-ouu  b  Involved.  E.E.O.C.  v.  Townlcy  Mf^.  Co.,  859  PJd  610 
(9th  Cir.  1988), 

3.  Employcn,  supervisors,  and  employees  may  engage  in  passive  religious  speech 
(ix.,  displaying  posters  or  slogans  or  wearing  religiou.*  jewelry)  so  long  as  ihcy  do  not  go  so 
far  as  to  create  a  hostile  work  environment  (as,  for  instance,  by  targeting  a  particular 
employee  for  prolonged  exposure  to  nominally  "passive"  speech)  or  create  any  implicit  quid- 
pro-ciun  for  tenure  or  advancement.  E.E.O.C.  v.  Reads,  Inc.,  759  P.  Supp.  1150  (ED  Pa. 
1991).  Employers  should  also  sec  to  it  that  employees  do  not  perceive  that  agreement  with 
an  employer's  or  supervisor's  religious  position  Is  a  sine  qua  non  of  advancement. 

-13. 
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4.  In  aucssing  whcUicr  8  hostile  environment  enitls,  the  fact-flndcr  must 
reraemher  that  religious  speech  is  en  important  vaJuo  In  ihli  society.  Exposure  to  points  of 
view  wlih  which  one  disagrees  is  neoessary  as  a  price  of  citizenship  In  a  democracy. 

5.  Employees,  including  tup«rvlsors,  may  wear  religious  medals  and  huttons. 

6.  Where  an  employee  ix  approached  directly  by  cither  fellow  employees, 
supervisor,  or  on  employer  about  a  religious  theme,  and  aslcs  that  the  discussion  stop,  that 
request  should  ordinarily  be  honored.  If  there  Is  a  persistent,  repeated  effort  to  force 
religious  views  upon  a  specific,  objecting  employee,  a  hostile  work  environment  will  be 
created.  The  ordinary  harassment  rules  distinguishing  between  co-worker,  supervisor  and 
employer  tic  applicable  here  a*  well. 

7.  Employees  are  required  to  reasonably  accommodate  requests  seeking 
insulation  from  even  passive  religious  speech  (e.g..  aJi  employee  who  seeks  to  remove  a 
religious  symhol  from  his  or  her  personal  work  area  must  be  accommodated). 

8.  An  employer  or  supervisor  who  engages  in  passive  religious  speech  may  not 
suppress  differing  religious  vle\A'S  of  employees,  w.^ether  actively  or  passively  expressed. 

Of  course,  these  arc  general  rules.  Circumstances  may  in  some  cases  call  for 
exceptions.  Context  will  always  be  crucial.  We  think,  nevertheless,  that  the  rules  we  have 
outlined  provide  a  proper  balance  amongst  the  interests  at  stake.  We  would  be  pleased  to 
work  with  the  Equal  Employment  Opportunity  Commission  in  reducing  these  principles  to 
legal  form. 


- 14. 
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CONCLUSION 

The  controversy  over  the  Inclusion  of  religion  in  the  EEOC  Guideline*  on 
Harassracni  is  at  bottom  product  of  people  of  goodwill  projecting  worse  case  scenflrlos  onto 
ft  routine  regulatory  action.  Each  Me  of  the  debate  denies  that  it  intends  to  bring  about 
the  tccnario  the  other  fe&rs  most.  Unfortunately,  the  legitimate  debate  has  been  blown  all 
out  of  proportion,  with  remediei  proposed  that  far  exceed  the  extent  of  the  problem.  We 
believe  that  the  course  we  have  outlined  tnkes  Info  account  the  legitimate  concerns  of  both 
tides.  If  it  cannot  once  and  for  all  resolve  all  disputes  which  can  and  will  arise  la  this 
delicate  area,  it  will  greatly  minimize  the  occasion  for  such  disputes. 

We  believe  that  the  EEOC  should 

1.  retain  religion  in  the  proposed  Guidelines  on  harassment;  and 

2.  amend  its  proposal  to  offer  specific  guidance  delineating  between  permissible 

Only  if  the  EEOC  does  not  retain  religion  within  the  scope  of  the  Guidelines  on 
Harassment,  or  If  it  falls  to  amend  its  proposal  to  Include  specific  guidance  on  permissible 
religious  activity  in  the  workplace,  should  Congress  intervene. 


-IS 
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Senator  Heflin.  Mr.  Cathy? 

STATEMENT  OF  DAN  T.  CATHY 

Mr.  Cathy.  Good  afternoon,  Mr.  Chairman  and  members  of  the 
committee.  My  name  is  Dan  Cathy,  executive  vice  president  for 
Chick-fil-A.  Chick-fll-A  is  a  Georgia  corporation  which  began  as  a 
family  business  in  1946.  Chick-fil-A's  principal  business  is  and  has 
been  the  development  of  a  chain  of  quick-service  restaurants  spe- 
cializing in  chicken  sandwiches  and  other  food  products. 

In  1994,  Chick-fil-A  will  have  sales  of  $450  million.  Chick-fil-A's 
success  and  its  dramatic  growth  to  560  restaurants  in  32  States  are 
the  results  of  the  efforts  of  approximately  25,000  individuals  em- 
ployed by  more  than  500  independent  contractors.  As  with  most 
franchise  businesses,  these  independent  contractors  are  responsible 
for  the  hiring  and  training  of  employees  in  their  respective  res- 
taurants. They  also  must  comply  with  all  applicable  laws. 

Chick-fil-A  has  the  responsibility,  first,  to  train  these  independ- 
ent contractors  on  how  to  conduct  business  within  the  purview  of 
the  law  and,  second,  to  convey  the  principles  on  which  Chick-fil-A 
was  founded.  Many  businesses  in  America  are  operated  based  on 
religious  principles.  Chick-fil-A's  founder,  my  father,  Truett  Cathy, 
has  always  operated  his  business  on  biblical  principles,  as  exempli- 
fied in  Chick-fil-A's  corporate  purpose,  to  glorify  God  by  being  a 
faithful  steward  of  all  that  is  entrusted  to  us  and,  secondly,  to  have 
a  positive  influence  on  all  who  come  in  contact  with  Chick-fil-A. 

How  do  we  do  this?  Let  me  give  you  a  few  examples.  First  and 
foremost,  we  gauge  our  success  as  a  business  by  how  well  we  ad- 
here to  the  golden  rule  of  treating  others  as  we  would  like  to  be 
treated.  Secondly,  all  of  our  restaurants  are  closed  on  Sunday,  even 
though  we  are  giving  up  perhaps  the  most  profitable  retail  day  of 
the  week. 

Another  example  is  our  purely  voluntary  Monday  morning  devo- 
tional at  our  corporate  offices  which  is  designed  to  inspire  and  mo- 
tivate people.  Finally,  Chick-fil-A  sponsors  various  activities,  in- 
cluding everything  from  foster  homes  to  summer  camps  to  mar- 
riage conferences.  We  believe  that  these  and  other  events  contrib- 
ute to  outstanding  independent  contractors,  the  hiring  of  quality 
employees,  and  the  maintaining  of  one  of  the  most  stable 
workforces  in  the  quick-service  food  business. 

It  is  the  ability  to  conduct  and  grow  our  business  within  the  pa- 
rameters of  the  proposed  guidelines  that  has  me  as  a  business  per- 
son very  concerned.  I  am  here  to  tell  you  about  what  I  consider  to 
be  the  problems  with  these  guidelines  and  the  resulting  chilling  ef- 
fect on  not  only  Chick-fil-A's  business,  but  businesses  across  the 
country. 

The  proposed  guidelines,  as  I  read  them,  have  the  potential  to 
disrupt  Chick-fil-A's  longstanding  record  of  stability  and  growth  in 
its  business.  For  example,  the  standard  of  religious  harassment  in 
the  proposed  guidelines  is  "whether  a  reasonable  person  in  the 
same  or  similar  circumstances  would  find  the  conduct  intimidating, 
hostile  or  abusive."  The  next  sentence  of  the  proposed  guidelines 
provides  that  "The  'reasonable  person'  standard  includes  consider- 
ation of  the  perspective  of  persons  of  the  alleged  victim's  *  *  *  reli- 
gion *  *  *" 


86 

These  provisions  are  deeply  troubling  to  me,  as  they  seem  to  re- 
duce the  reasonable  person  standard  into  a  subjective,  highly  indi- 
vidualized inquiry  that  requires  an  in-depth  knowledge  of  each  em- 
ployee's religion.  Any  employer  investigating  a  complaint  of  reli- 
gious harassment  will  be  required  to  analyze  how  a  reasonable  per- 
son of  the  victim's  religious  faith  would  react  to  the  words  or  con- 
duct that  is  alleged  to  be  offensive.  This  is  surely  an  impossible 
task  for  an  employer. 

Likewise,  employees  who  want  to  express  their  religious  beliefs 
in  the  workplace  via  words  or  religious  objects  on  their  desks  must 
act  at  their  peril  if  they  do  not  fully  understand  the  religious  be- 
liefs and  practices  of  their  coworkers  and  the  types  of  words  or  reli- 
gious objects  that  might  offend  these  coworkers. 

Another  example:  the  "relatives,  friends  and  associates"  provision 
contained  in  section  1609  of  the  guidelines  is  also  of  great  concern 
to  me.  How  can  one  know  the  religious  beliefs  and  practices  of  a 
coworker's  relatives,  friends  and  associates?  Without  that  knowl- 
edge, any  written  or  oral  communication  about  religion  with  a  co- 
worker, even  a  coworker  of  the  same  faith,  would  be  potentially  un- 
lawful if  it  was  deemed  to  be  offensive  to  unknown  and  unnamed 
friends  and  associates  of  the  coworker. 

These  and  other  ambiguities  in  the  proposed  guidelines  will  chill 
many  of  the  positive  things  that  we  are  doing  at  Chick-fil-A.  As  an 
employer,  to  be  absolutely  sure  that  we  comply  with  EEOC  guide- 
lines, Chick-fil-A  will  have  to  eliminate  virtually  all  of  its  programs 
or  sponsorships  which  involve  any  religious  aspects.  This  would 
have  a  devastating  impact  on  the  morale  of  our  employees  and 
independent  contractors. 

As  a  principal  of  a  family-owned  business,  I  regularly  express  my 
religious  beliefs  to  employees,  friends  and  family  in  a  way  that  is 
nonoffensive  and  nondiscriminatory.  Enactment  of  proposed  guide- 
lines would  result  in  liability  to  me  or  the  company  because  I  am 
unable  to  determine  what  the  proposed  reasonable  person  standard 
means,  much  less  how  it  is  to  be  applied  in  each  situation.  As  a 
result,  I  would  have  to  eliminate  all  references  to  religion,  which 
would  significantly  change  the  culture  and  the  morale  at  Chick-fil- 
A. 

Chick-fil-A  has  successfully  operates  its  business  on  religious 
principles.  This  approach  has  worked  successfully  for  us,  just  as  it 
has  worked  successfully  for  other  businesses.  It  is  my  strong  opin- 
ion, therefore,  that  the  EEOC  proposed  guidelines  related  to  reli- 
gious harassment  address  an  issue  that  has  never  been  a  problem 
in  our  company's  48-year  history. 

Further,  I  am  not  aware  that  the  issue  of  religious  harassment 
is  a  pervasive  problem  in  the  marketplace.  The  proposed  guidelines 
will  undoubtedly  place  significant  restrictions  on  corporate  policies 
relating  to  the  free  expression  of  religious  beliefs  in  the  workplace. 
That  is  why  I  am  here  asking  you  to  delete  religion  from  the  list 
of  protected  groups  in  the  proposed  guidelines. 

Mr.  Chairman,  this  concludes  my  statement. 

[The  prepared  statement  of  Dan  T.  Cathy  follows:] 
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Prepared  Statement  of  Dan  T.  Cathy 

As  Executive  Vice  President  of  Operations  for  Chick-fil-A,  Dan  is  responsible  for 
administration  of  national  field  operations,  food  purchasing,  and  training  functions 
for  the  compan3r's  560  restaurants.  He  began  his  career  at  Chick-fil-A  at  the  age  of 
nine. 

Chick-fil-A  is  the  pioneer  of  the  boneless  breast  of  chicken  sandwich  and  the  first 
chain  to  offer  chicken  nuggets  nationally.  In  1988,  1990,  1992  and  1993  Chick-fil- 
A  was  selected  by  consumers  as  their  favorite  chicken  chain  in  America's  Choice  in 
Chains  Consumer  Satisfaction  Survey  sponsored  by  Restaurants  &  Institutions 
magazine. 

Dan  attended  Furman  University  in  Greenville,  South  Carolina,  and  Georgia 
Southern  College  in  Statesboro,  Georgia.  He  received  a  Bachelor  of  Science  degree 
in  Business  Administration  from  Georgia  Southern  College  in  1975. 

Dan  is  actively  involved  in  the  community  through  his  church  and  numerous  busi- 
ness associations.  He  is  a  member  of  the  First  Baptist  Church  of  Jonesboro  where 
he  serves  as  a  deacon  and  Sunday  School  teacher  and  plays  the  trumpet  in  the 
church  orchestra.  He  is  a  board  member  of  the  Trust  Company  Bank  of  Clayton 
County,  Metropolitan  Atlanta  Chapter  of  the  American  Red  Cross,  and  serves  as  a 
trustee  of  Gordon  College. 

Dan  and  his  wife,  Rhonda,  live  in  Fayetteville  with  their  two  sons,  Andrew  and 
Ross. 

Senator  Heflin.  Dr.  Sheldon? 

STATEME^^^  of  rev.  LOUIS  p.  SHELDON 

Rev,  Sheldon.  Good  afternoon,  Chairman  Heflin  and  members. 
I  appreciate  the  opportunity  to  testify  and  I  want  to  thank  you  for 
recognizing  this  very  important  issue.  Indeed,  the  freedom  of  citi- 
zens to  express  their  beHefs  without  fear  of  reprisal  from  their  em- 
ployers or  the  Federal  government  is  of  paramount  concern  to 
Americans  across  this  land.  This  is  most  recently  evidenced  in  the 
nearly  90,000  letters  that  the  EEOC  has  received  to  date  in  re- 
sponse to  the  proposed  guidelines  and  their  treatment  of  religion. 

As  an  ordained  minister  of  the  Presbyterian  church  in  America, 
I  am  here  on  behalf  of  the  31,000  churches  of  varying  denomina- 
tions that  the  Traditional  Values  Coalition  represents. 

I  am  committed  to  the  rights  of  Americans  of  all  faiths  to  speak 
freely  and  exhibit  their  religion.  Yet,  as  the  proposed  EEOC  guide- 
lines are  currently  written,  the  scope  of  the  prohibited  religious 
harassment  is  too  broad.  They  rest  on  such  subjective  factors  that 
constitutionally-protected  religious  expression  could  easily  be  de- 
clared illicit  harassment  and  punished.  For  this  reason,  we  oppose 
the  guidelines. 

Let  me  state  up  front,  we  believe  that  persecution  of  people 
based  on  their  religious  beliefs  or  affiliation  in  the  workplace 
should  not  be  tolerated.  Although  religious  harassment  has  not 
been  shown  to  be  pervasive  in  the  workplace,  when  the 
antireligious  bigotry  has  reared  its  ugly  head  it  has  been  satisfac- 
torily addressed.  While  the  EEOC  is  now  proposing  new  guidelines, 
the  agency  has  not  established  that  existing  law  is  inadequate,  nor 
have  they  argued  that  religious  harassment  is  current  and  a  seri- 
ous problem  facing  the  workplace. 

The  acts  that  may  constitute  religious  harassment  under  these 
proposed  guidelines  include  praying,  speaking  positively  about 
one's  religion,  sharing  one's  religious  beliefs,  and  demonstrating  by 
deeds  a  religious  commitment.  Not  only  are  these  considered  posi- 
tive in  themselves,  but  they  are  actually  protected  by  the  Constitu- 
tion. They  are  a  preferred  liberty.  They  are  an  independent  liberty. 
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To  be  sure,  as  any  good  thing  may  be  abused,  so  religious  expres- 
sion may  at  some  point  become  religious  harassment.  Yet,  when 
the  EEOC  treats  such  an  abuse  of  religion  under  the  same  terms 
as  conduct  fundamentally  wrong  in  itself,  such  as  harassment 
based  on  race,  color,  gender,  national  origin,  age,  or  disability,  a  se- 
rious, if  unintended,  threat  to  protected  religious  expression  is  cre- 
ated. 

As  Justice  Harlan  noted  in  Street  v.  New  York  in  1969, 

It  is  firmly  settled  that  under  our  Constitution  the  expression  of  public  ideas  may 
not  be  prohibited  merely  because  the  ideas  are  themselves  offensive  to  some  of  the 
hearers. 

Last  year,  this  Congress  demonstrated  its  deep  commitment  to 
protecting  the  Free  Exercise  Clause  of  the  first  amendment  by 
overwhelmingly  passing  the  Religious  Freedom  Restoration  Act. 
RFRA  requires  that  government  prove  a  compelling  State  interest 
before  imposing  burdens  on  religious  exercise.  RFRA  also  main- 
tains that  the  burden  must  be  the  least  restrictive  means  of  fur- 
thering that  compelling  State  interest.  In  our  view,  the  EEOC 
guidelines  violate  the  strict  scrutiny  established  by  RFRA. 

The  guidelines  state  than  an  employer  has  an  affirmative  duty 
to  maintain  a  working  environment  free  of  harassment  on  any  of 
these  bases,  including  religion.  To  comply  with  this  mandate,  an 
employer  may  feel  compelled  to  ban  all  religious  activity  and  reli- 
gious expression. 

What  I  happen  to  have  here  is  a  copy  of  this  memo  that  has  been 
referred  to  first  by  Senator  Brown  and  others.  I  think,  clearly, 
when  that  company  saw  the  guidelines — and  January  7th  is  the 
date  on  this  memo — they  went  to  work,  and  this  is  a  pretty  big 
company  and  they  do  not  want  to  create  any  violation  against 
themselves.  So  they  took  those  guidelines  to  mean  exactly  what  the 
Senator  said  and  the  others  referred  to. 

Thus,  the  EEOC  will  have  constructed  a  mechanism  driving  any 
prudent  employer,  in  effect,  to  bring  a  sign  from  his  or  her  place 
of  business  saying  religious  people  need  not  apply.  Such  a  regime 
is  patently  offensive  to  constitutional  principles  preserving  reli- 
gious liberty  and  will  establish  the  kind  of  disparate  treatment  title 
VII  was  enacted  to  forbid. 

The  simplest  solution  to  all  these  problems  is  to  delete  religion 
from  the  scope  of  the  proposed  guidelines.  Yet,  in  the  alternative, 
religious  harassment  could  be  treated  in  separate  guidelines  that 
are  carefully  drafted  to  respect  the  constitutional  protections  for  re- 
ligious expression. 

Mr.  Chairman,  I  would  like  to  submit  the  entire  text  of  my  state- 
ment for  the  record. 

Senator  Heflin.  It  will  be  so  entered. 

Senator  Grassley  has  to  go  to  a  committee  meeting,  and  so  go 
ahead  and  ask  your  questions  now. 

Senator  Grassley.  Let  me  explain  to  the  panel  that  the  Finance 
Committee  started  meeting  at  4  o'clock  to  discuss  health  care  re- 
form and  I  am  a  member  of  that  committee.  So  I  thank  you,  Mr. 
Chairman,  for  letting  me  go  ahead.  I  won't  even  ask  all  my  ques- 
tions that  I  would  like  to  ask.  I  might  submit  some  to  you  for  an- 
swer in  writing. 
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Mr.  Laycock,  don't  take  too  much  time  to  answer  this,  but  you 
listed  several  very  specific  suggestions  for  the  Commission  guide- 
lines to  be  changed  to  make  them  less  constitutionally  vague.  What 
would  you  consider  one  or  two  of  the  most  important  changes  that 
should  be  made  out  of  the  list  you  gave  us? 

Mr.  Laycock.  The  most  important  change  would  be  a  clear  state- 
ment of  those  forms  of  religious  expression  that  are  constitutionally 
protected  and  cannot,  except  in  the  most  unusual  circumstances, 
amount  to  religious  harassment.  I  guess  that  would  be  number  4 
and  5  on  the  numbered  list  in  my  earlier  testimony. 

Senator  Grassley.  Mr.  Whitehead,  you  raise  concern  in  your  tes- 
timony about  the  new  reasonable  person  of  the  victim's  religion 
standard.  What  about  this  particular  provision  is  of  concern  to  you? 
You  recall  that  I  asked  a  question  of  the  EEOC  staff  about  that  as 

well. 

Mr.  Whitehead.  Senator,  the  standard,  number  one,  goes  beyond 
what  is  existing  law  and  recognized  by  most  of  the  circuits,  except 
for  the  Ninth  Circuit  Court  of  Appeals.  The  Supreme  Court  has  not 
adopted  the  reasonable  woman  test  in  sex  harassment  cases  of  this 
reasonable  victim  of  the  same  religion  test,  certainly,  in  religious 
harassment  cases. 

So  our  concern  is  that  by  trying  to  use  sex  harassment  precedent 
and  extrapolate  from  that  principles  that  could  regulate  religious 
speech  or  religious  language  is  fundamentally  flawed.  Then  to  im- 
pose the  standard  to  decide,  is  the  conduct  now  so  pervasive  and 
hostile  that  we  have  a  hostile  work  environment  that  is  sufficiently 
offensive — the  test  becomes,  is  the  reasonable  person  of  the  particu- 
lar religion  offended?  As  I  said  in  my  testimony,  I  think  that  re- 
quires the  employer  to  become  a  student  of  comparative  theology 
just  to  operate  his  business  profitably. 

We  should  not  require  him  to  follow  an  obtuse  legal  standard 
that  may  make  some  sense  to  EEOC  and  plaintiffs  and  defense-ori- 
ented lawyers  who  handle  these  cases  as  to  what  kind  of  evidence 
gets  in  at  trial.  But  these  guidelines,  according  to  the  EEOC,  are 
intended  to  be  helpful  for  employers  to  run  their  businesses  day  in 
and  day  out  and  develop  policies  that  people  can  follow,  and  the 
reasonable  person  of  the  same  religion  test  does  none  of  those 
things.  It  confuses  and  places  an  impossible  burden  on  employers 
to  try  to  speculate  what  the  reasonable  Baptist  or  otherwise  might 
believe. 

Senator  Grassley.  I  could  ask  this  next  question  of  three  people 
on  the  panel,  but  I  think  I  will  ask  it  just  of  you,  Mr.  Whitehead, 
because  of  time  constraints.  You  specifically  advocate  for  removal 
of  it  entirely.  I  want  to  ask  and  make  the  point  that  some  groups 
are  concerned  that  the  deletion  of  religion  from  the  guidelines 
would  signal  an  indifference  to  religious  discrimination.  Why  isn't 
this  of  concern  to  you  as  a  representative  of  the  largest  Protestant 
denomination? 

Mr,  Whitehead.  When  bureaucrats  are  concerned  about  mis- 
understanding for  what  is  not  said,  it  seems  to  me  the  solution  is 
not  censorship  of  religion  or  any  risk  of  censorship  of  religious 
speech,  but  clearly  stating  in  these  guidelines  that  these  guidelines 
on  harassment  are  not  well-suited  to  be  applied  to  religious  cases. 
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Religious  harassment  and  religious  discrimination  are  dealt  with  in 
other  guidelines;  fmd  them  at  29  CFR  *  *  *. 

There  are  guidelines  since  1980,  and  before,  on  religious  dis- 
crimination, and  the  subject  of  religious  discrimination  could  be 
handled  more  suitably  separately  instead  of  thrown  into  the  apple 
barrel  here  with  the  one-size-fits-all  harassment  guidelines. 

Senator  Grassley.  Mr.  Stern,  in  your  testimony  you  comment 
that, 

Some  persons  may,  in  fact,  resent  any  effort  to  proselytize  or  have  others  visibly 
express  religious  statements.  This  is  as  a  matter  of  law  an  objectively  unreasonable 
attitude. 

Now,  I  don't  disagree  with  that,  but  unfortunately  a  press  release 
from  the  American  Atheists  in  Austin,  TX,  makes  their  resentment 
very  clear  by  demanding  that  the  EEOC  make  the  regulations  re- 
flect a  religious-free  workplace.  With  the  new  standard  of  the 
guidelines  being  a  reasonable  person  of  the  victim's  religion,  isn't 
it  conceivable  that  a  reasonable  atheist  would  feel  exactly  the  re- 
sentment outlined  in  the  press  release  and  demanding  a  workplace 
free  of  religious  sentiments? 

Mr.  Stern.  I  am  a  poor  person  to  ask  about  the  feelings  of  athe- 
ists, but  the  answer  to  that  is  yes  and  no.  I  think  most  atheists 
work  quite  well  in  a  society  that  is  more  pervasively  religious  than 
any  other  in  the  Western  world  and  they  are  not  filing  harassment 
complaints.  So,  no,  I  don't  think  that  most  atheists  get  offended 
when  they  see  some  religious  behavior. 

However,  it  is  not  possible,  I  think,  to  decide  whether  something 
constitutes  harassment  without  some  view  of  the  victim.  You  asked 
Mr.  Whitehead,  how  is  it,  as  a  representative  of  the  largest  Protes- 
tant body  in  the  United  States,  you  are  not  worried  about  religious 
harassment?  Well,  the  answer  is  because  he  is  a  member  of  the 
largest  religious  denomination  in  the  United  States  and  it  is  less 
likely  in  most  places — certainly,  in  places  where  his  denomination 
is  strong — that  somebody  is  going  to  pick  on  him  or  one  of  his  con- 
stituents. 

It  is  a  lot  more  likely  for  somebody  like  me  who  goes  to  Austin, 
TX,  or  to  an  atheist  who  lives  in  Austin,  TX.  So  you  can't  decide 
these  cases  without  some  view  to  who  is  the  target  and  who  is 
doing  the  picking-on.  So,  you  know,  the  EEOC  may  have 
overstepped  existing  law  to  some  extent.  This  is  a  litigation  posi- 
tion they  have  maintained  for  a  longtime,  but  I  think  there  is  no 
good,  easy  answer  to  is  this  a  purely  subjective  test.  It  is  both. 

Ms.  RocHELLE.  Senator  Grassley,  may  I  speak  to  that? 

Senator  Grassley.  I  guess  so. 

Ms.  RoCHELLE.  The  reasonable  person  has  not  ever  been  applied 
in  religion  cases.  It  has  always  been  the  individual. 

Senator  Grassley.  I  understand  that. 

Ms.  RoCHELLE.  And  there  was  never  a  reason  to  make  a  broader, 
more  objective  test.  That  reasonable  person  test  applies  in  the 
other  areas  of  harassment.  My  concern  is  really  the  opposite  con- 
cern. This  is  a  way  that  the  guidelines  underprotect  individual  reli- 
gious people  from  claims  because  it  requires  them  to  establish  some 
sort  of  reasonable  person  test  of  other  people  of  like  mind  that  was 
not  required  before  for  them  to  make  a  claim  of  discrimination  and 
it  goes  against  specific  EEOC  precedent,  case  law  and  policy. 
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Mr.  Stern.  But  that  is  confusing  two  different  issues  of  discrimi- 
nation. If  the  claim  is  a  claim  to  accommodation,  the  law  is  fairly 
clear  there  that  the  employee  has  to  come  forward  because  we  don't 
expect  employers  to  catalog  everybody s  religious  beliefs.  One  of  the 
elements  of  a  religious  accommodation  claim  is  that  the  employer 
knew  of  the  need  for  accommodation,  and  that  would  remain  the 
law.  It  ought  to  remain  the  law. 

The  question  in  these  cases — well,  they  are  of  two  categories. 
One  is  the  quid  pro  quo  case  where  you  are  told,  you  can't  keep 
your  job  or  you  can't  get  the  promotion  or  you  won't  get  the  salary 
increase  unless  you  do  or  don't  do  a  particular  religious  practice. 
That  is  illegal.  You  don't  knowledge  there.  You  don't  have  to  tell 
anybody,  and  it  is  clear  that  the  perpetrator  there  knows  perfectly 
well  what  he  or  she  is  about. 

The  second  category  of  cases,  and  I  guess  it  is  the  category  of 
cases  that  is  most  in  conflict  here,  is  the  cases  where  something  is 
said  that  upsets  somebody  else.  I  think  it  ought  to  be  clear  from 
reading  the  cases  that  it  is  not  enough  that  you  say  something  that 
upsets  somebody  else.  It  has  got  to  be  a  fairly  persistent  and  over- 
whelming pattern.  That  doesn't  happen  accidentally. 

As  a  practical  matter,  as  Ms.  Rochelle  said  before,  everybody 
knows  in  those  cases  what  is  going  down.  There  will  be  marginal 
cases  in  harassment  cases.  There  are  marginal  cases  in  every  area 
of  harassment,  but  the  guidelines  are  not  rules  of  adjudication. 
They  are  general  principles,  they  are  general  tendencies,  and  more 
ought  not  to  be  expected  of  them. 

Senator  Grassley.  Mr.  Chairman,  I  think  I  will  stop  there. 
Thank  you  very  much. 

Senator  Heflin.  Thank  you. 

Let  me  ask  a  question,  and  I  will  ask  it  of  each  of  you  and  you 
can  give  an  answer.  Do  you  consider  that  in  any  guidelines  that  are 
issued  there  ought  to  be  the  requirement  that  the  victim  employee 
complain  to  the  employer  before  he  can  have  an  actionable  cause? 
I  am  raising  the  issue  of  strict  liability. 

Mr.  Stern.  In  quid  pro  quo  cases  or  nonquid  pro  quo  cases? 

Senator  Heflin.  You  can  make  a  distinction  if  you  would  like  to. 
Let's  start  with  Ms.  Rochelle  and  go  down  the  line. 

Ms.  Rochelle.  There  is  a  distinction  there.  In  quid  pro  quo 
cases,  they  do  have  to  make  the  advances — whether  it  is  religious 
advances  or  analogous  sexual  advances,  they  do  have  to  make 
known  that  that  is  unwelcome.  In  accommodation  cases  where 
there  is  an  activity  in  the  workplace  that  they  object  to  on  religious 
grounds,  they  have  to  go  to  the  employer  or  supervisor  and  some- 
how communicate  that  that  is  unwelcome  or  offensive  to  them. 

In  harassment  cases,  it  is  not  always  a  requirement,  but  the  re- 
quirement there  is  that  the  employer  knew  or  should  have  known 
that  there  was  a  harassing  atmosphere.  For  instance,  the  person 
is  obviously  of  a  certain  religion.  There  are  jokes,  slurs,  epithets, 
and  so  forth,  in  the  workplace,  similar  to  the  Weiss  case  which  is 
cited  in  the  EEOC  materials,  and  the  employer  in  that  case  knew 
or  should  have  known  from  being  in  that  environment  that  that 
was  an  antisemitic  type  of  environment.  So  there  is  a  knowledge 
there. 
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The  problem  with  this  lack  of  knowledge  in  these  guidelines  on 
the  part  of  the  employer  is  that  there  are  about  two  or  three  things 
that  coalesce  together  to  make  it  a  very  dangerous  situation.  One, 
there  is  no  mention  throughout  here  of  any  sort  of  notice  or 
unwelcomeness  or  obviousness.  Two,  the  "knew  or  should  have 
known"  category  is  not  necessary  to  establish  employer  liability  in 
many  cases.  They  have  expanded  strict  liability  to  the  point  that 
there  is  no  longer  that  "knew  or  should  have  known"  category. 
That  is  the  category  in  harassment  law  generally  that  allows  em- 
ployers to  see  a  situation,  address  it,  and  act  without  incurring  li- 
ability. Under  these  guidelines,  there  would  be  more  cases  where 
they  might  see  it  after  the  fact,  but  their  acting  to  address  it 
wouldn't  be  relevant  because  the  strict  liability  would  apply. 

Senator  Heflin.  Mr.  Laycock? 

Mr.  Laycock.  If  there  is  a  person  in  the  chain  of  command  above 
the  harasser  or  if  there  is  a  grievance  procedure  available,  I  think 
the  harassment  victim  has  to  use  it.  Even  in  quid  pro  quo  cases, 
the  harassment  victim  ought  to  have  to  use  that  to  mitigate  his 
damages.  Maybe  he  has  lost  a  promotion  for  a  week  or  a  month, 
but  he  shouldn't  have  lost  the  promotion  forever  if  he  didn't  go  up 
the  chain  of  command  and  complain  to  the  employer.  I  think  even 
more  important,  except  in  the  most  obvious  cases  of  epithets  and 
the  like,  the  victim  has  to  object  to  the  alleged  harasser.  He  has 
to  tell  the  person  who  is  proselytizing  him,  for  example,  that  this 
is  unwelcome. 

Senator  Heflin.  Mr.  Peck? 

Mr.  Peck.  I  essentially  agree.  In  quid  pro  quo  harassment,  there 
is  no  need  to  notify  anyone.  That  is  clearly  illegal  conduct  and  that 
is  actionable  by  itself.  When  it  is  a  supervisor  who  is  acting  in  an 
agency  capacity,  again,  this  is  effective  notice  to  the  employer  and 
you  don't  need  to  complain  to  someone  else.  Congress,  in  title  VII, 
adopted  agency  principles  for  those  purposes. 

As  to  coworkers,  the  guidelines  correctly  state  that  where  the 
employer  or  its  agents  or  supervisory  personnel  knew  or  should 
have  known  of  the  conduct  and  failed  to  make  immediate  and  ap- 
propriate corrective  action,  this  is  the  standard.  So,  obviously,  if 
they  should  know,  there  is  no  need  to  notify  somebody.  If  they  did 
not  know,  there  is  a  need  to  make  sure  that  they  do  know  of  the 
complaint. 

Mr.  Whitehead.  Mr.  Chairman,  I  agree  and  believe  that  what- 
ever guidelines  are  ultimately  issued  should  again  use  the  lan- 
guage that  the  labor  lawyers  are  familiar  with  and  the  agency  has 
used  in  the  past  and  that  the  case  law  has  cited  that  the  conduct 
must  be  unwelcome.  The  way  the  employer  normally  knows  that  it 
is  unwelcome  is  a  complaint  has  been  made  to  Mr.  Big  that  the  em- 
ployee is  offended  by  something  that  a  coworker  has  done,  unless, 
of  course,  Mr.  Big  is  the  offender.  Then,  of  course,  in  those  cases 
it  is  not  required  that  we  show  somebody  else  in  the  company  also 
knew  before  corporate  liability  might  be  imposed.  Otherwise,  I 
agree  with  the  prior  speakers. 

Mr.  Stern.  I  agree  with  Bob  Peck's  distinction  between  quid  pro 
quo  cases  and  other  cases. 

Senator  Heflin.  Mr.  Cathy? 
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Mr.  Cathy.  Mr.  Chairman,  I  am  not  a  lawyer,  but  as  a  layman 
I  would  say  that  as  a  practical  matter  of  good  reason  and  judgment 
that  a  person,  once  notified  that  their  language  or  actions  were  of- 
fensive to  the  other  party,  be  given  an  opportunity  to  take  correc- 
tive action  on  any  future  comments. 

I  would  go  on  to  say  that  business  in  America  today  in  the  cli- 
mate in  which  we  are  operating  has  never  before  needed  to  be  in 
a  position  in  which  we  freely  encourage  the  expression  of  personal 
faith,  opinions  and  ideas  in  the  workplace.  Business  in  America 
today  has  never  been  at  a  moment  in  which  it  has  to  create  an  at- 
mosphere for  learning  and  listening  among  all  stakeholders  that 
might  be  in  the  process.  So  I  would  hope  that  regardless  of  what- 
ever comes  out  of  this  that  we  would  recognize  the  need  to  respect 
people's  opinions  with  dignity  and  with  respect. 

Senator  Heflin.  Dr.  Sheldon? 

Rev.  Sheldon.  I  would  agree  with  the  earlier  speakers  at  the 
end  of  the  table  and  with  what  Dan  has  just  said  simply  because 
in  my  discussion — I  am  also  not  a  lawyer;  I  am  a  minister.  Many, 
many  businessmen  are  feeling  a  gigantic  burden  from  a  number  of 
areas  of  government,  and  I  think  this  is  one  area  that  they  don't 
want  to  even  have  to  think  exists. 

So  when  the  word  went  out  that  this  was  a  potential  religious- 
free  workplace  that  was  trying  to  be  created,  or  the  scenario  of 
events,  they  just  threw  up  their  hands.  I  think  that  Delta  memo, 
not  from  a  Christian  perspective  or  a  religious  perspective,  but 
from  a  pragmatic  business  perspective  said,  hey,  can  it. 

Senator  Heflin.  There  has  been  testimony  from  EEOC  and  oth- 
ers that  such  things  as  wearing  of  a  religious  symbol,  a  cross  or 
a  Star  of  David,  or  the  Bible  at  the  desk  of  an  employee  and  some 
other  matters  like  that  would  not  constitute  the  harassment  that 
is  involved  here.  But  suppose  the  person  who  is  offended  complains 
to  an  employer  that  it  is  offensive  to  him.  Is  the  employer  required 
to  go  and  tell  the  person  to  remove  the  religious  symbol?  Where  in 
regard  to  this  is  there  some  sort  of  demarkation? 

Mr.  Stern.  The  answer  to  that  question  is 

Senator  Heflin.  Let's  go  down  the  line. 

Ms.  Rochelle.  Senator,  you  have  hit  on  what  is  a  really  tough 
issue,  and  that  is  when  other  employees  come  and  complain  to  the 
employer  not  about  the  employer's  conduct  or  a  supervisor's,  but 
about  a  coemployee's.  I  think  that  these  guidelines  would  strongly 
suggest  that  if  that  is  offensive  to  that  person,  that  employee  who 
complained,  under  that  fairly  subjective  test  of  just  offensiveness, 
the  employer  could  be  required  to  speak  to  the  other  employee. 

With  respect  to  that  other  employee,  that  other  employee  has  no 
constitutional  right  vis-a-vis  his  private  employer.  That  employee 
with  the  symbols  on  their  desk  or  whatever  just  has  rights  under 
title  VII  not  to  be  discriminated  against.  Unfortunately,  the  rights 
of  employees  under  title  VII  right  now  under  current  law  are  rath- 
er weak  and  the  accommodation  requirement  of  the  employer — 
there  is  not  a  whole  lot  required.  So  they  may  not  be  required  to 
allow  the  employee  to  leave  those  things  on  their  desk. 

Now,  certainly,  the  employee  can  try  to  bring  a  claim  under  that, 
but  I  am  not  aware  that  under  title  VII,  at  least,  they  would  have 
a  real  strong  case.  If  they  wanted  to  go  practice  their  sabbath  or 
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get  a  holiday  or  those  kinds  of  things,  those  are  well  established, 
but  just  the  reason  that  they  feel  they  need  to  have  something  on 
their  desk,  I  think,  has  not  been  established  in  any  case  law  under 
title  VII  and  might  be  difficult  to  establish. 

So  the  employer,  in  weighing  those  two  things  one  employee 
against  the  other,  under  these  guidelines,  if  these  guidelines  are 
strongly  interpreted  in  the  way  we  are  afraid  they  might  be,  I 
might  say  I  am  going  to  choose  to  go  with  the  employee  who  com- 
plains and  come  down  on  the  other  employee. 

Senator  Heflin.  If  there  are  repetitive  complaints,  does  that 

Ms.  RocHELLE.  Repetitive? 

Senator  Heflin.  Repetitive.  For  example  I  complained  to  you 
first  that  I  don't  want  to  see  a  particular  religious  symbol  being 
worn  by  my  coworker.  He  complains  and  goes  back  and  says,  well, 
you  didn't  do  anything  about  it,  it  is  still  there.  How  does  that 
play? 

Ms.  RoCHELLE.  Well,  that  certainly  adds  weight  because  the  em- 
ployer is  then  on  notice  under  the  "knew  or  should  have  known" 
standard  that  that  employee  feels  that  he  is  in  a  hostile  environ- 
ment. Now,  the  courts  can  ultimately  determine  whether  that  real- 
ly was  a  hostile  environment,  but  the  employer  is  back  on  the  front 
end  of  this,  not  way  down  the  road  when  a  court  may  finally  rea- 
sonably rule  on  the  issue  and  balance  everything.  He  is  dealing  day 
to  day  with  an  employee  who  is  complaining  and  saying,  I  am 
being  offended  and  I  am  in  a  hostile  environment.  I  think  that  he 
would  feel  that  he  had  to  act  on  behalf  of  that  employee  and  re- 
spond to  that  complaint. 

Senator  Heflin.  Do  you  think  that  that  is  a  compelling  govern- 
ment interest? 

Ms.  RoCHELLE.  To  have  the  employer  respond  to  that  complaint? 

Senator  Heflin.  Yes. 

Ms.  Rochelle.  No,  I  don't,  but  if  these  go  into  effect,  we  will  find 
out  what  the  courts  think.  I  don't  think  it  should  be  a  compelling 
government  interest,  no. 

Senator  Heflin.  Mr.  Laycock,  you  can  respond.  I  will  ask  each 
of  you  to  respond  to  my  series  of  questions. 

Mr.  Laycock.  I  understand  the  question  to  be  one  employee  is 
wearing  a  religious  cross  or  something. 

Senator  Heflin.  Yes. 

Mr.  Laycock.  And  another  employee  says  he  is  offended.  I  agree 
with  Marc  Stem.  If  that  case  gets  to  court,  the  courts  are  not  going 
to  find  religious  harassment  in  light  of  the  traditions  of  religious 
liberty  and  free  speech  in  this  country. 

The  problem,  of  course,  is  with  the  many  cases  that  won't  get  to 
court,  with  the  employee  who  hears  about  these  guidelines,  has  a 
conversation  with  his  supervisor,  misunderstands,  thinks  he  can't 
wear  his  cross  and  gives  it  up  voluntarily,  and  with  the  supervisor 
or  employer  who  thinks  the  simplest  way  to  avoid  trouble  is  to  get 
rid  of  this  stuff.  If  I  have  got  an  employee  complaining  and  threat- 
ening to  sue  me  and  the  employee  with  the  cross  isn't  threatening 
to  sue  me,  then  that  is  easy.  I  will  deal  with  the  one  who  isn't 
threatening  to  sue  me. 

The  cost  here  is  in  vagueness,  and  if  wearing  a  cross  is  protected 
and  if  proselytizing  is  protected,  then  the  guidelines  ought  to  say 
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so  and  not  create  this  confusion  and  this  message  that  has  90,000 
people  upset  and  uncertain  of  what  their  rights  are  waiting  to  find 
out  how  the  courts  interpret  it  to  learn  what  their  rights  are.  We 
ought  to  be  clear  on  the  front  end. 

Senator  Heflin.  Mr.  Peck? 

Mr.  Peck.  I  think  the  problem  here  is  one  of  the  fact  that  we  are 
talking  about  "offended,"  and  "offended"  is  not  enough  under  title 
VII  and  under  first  amendment  law  to  qualify  here.  We  are  talking 
about  "hostile"  or  "abusive."  It  is  very  difficult  for  me  to  imagine 
a  situation  that  an  employee  can  claim  that  the  wearing  of  a  cross 
by  another  employee  is  sufficiently  hostile  or  abusive  as  to  impli- 
cate civil  rights  law. 

As  a  matter  of  fact,  what  would  happen  instead  is  the  employer 
who  goes  to  the  employee  who  wore  the  cross  and  tells  them  to 
take  it  off  would  be  subject  to  a  title  VII  complaint.  I  think  if  that 
original  case  went  to  court  where  the  employee  complained  because 
one  of  his  coworkers  wore  a  cross,  he  would  not,  as  Marc  Stern 
said,  be  subject  to  a  quick  disposition  of  the  case,  but  his  lawyer 
might  be  subject  to  rule  11  sanctions. 

Mr.  Whitehead.  Our  concern,  again,  is  not  what  the  resolution 
will  be  in  court.  We  can  only  speculate  and  predict  what  EEOC  will 
do  if  the  claim  is  made  that  the  presence  of  a  Bible  was  offensive 
to  somebody.  Our  concern  is  that  any  effort  to  try  to  make  a  laun- 
dry list  of  exceptional  practices  where  the  EEOC  says  we  won't  ag- 
gressively pursue  cases  generally  if  they  involve  things  like  wear- 
ing religious  jewelry  or  having  a  Bible  on  one's  desk,  that  will  not 
sufficiently  dispel  the  concern  and  the  confusion  among  employers 
today  about  what  risk  there  is  if  their  case  is  not  viewed  by  the 
EEOC  as  being  the  usual  case,  if  there  are  some  unusual  other  fac- 
tors. 

As  Professor  Laycock  referred  to  on  his  point  four  or  five,  he  used 
the  phrase  "apart  from  extraordinary  circumstances,  certain  speech 
about  political  or  religious  ideas  would  not  be  the  basis  for  a 
charge."  But  the  employer  sits  around  with  his  lawyers  wondering 
what  are  those  extraordinary  circumstances  I  must  guard  against. 
If  just  "offense" — as  Mr.  Peck  has  referred  to,  if  that  becomes  the 
touchstone,  that  is  still  a  huge  problem. 

Let  me  give  a  practical  example  from  Kansas  City  of  a  client  who 
consulted  with  me  in  January  of  this  year.  A  Seventh  Day  Advent- 
ist  printer  at  the  Kansas  City  Star  newspaper  said  he  was  reading 
his  Seventh  Day  Adventist  literature,  his  lesson  for  his  church 
meeting  that  week,  and  he  could  read  that  during  the  operation  of 
the  printing  presses  and  other  employees  were  permitted  to  read — 
once  they  got  the  print  job  running,  they  could  read  other  lit- 
erature. Some  were  reading  Playboy,  some  were  reading  their 
Bible,  some  were  reading  other  religious  literature. 

This  employee  was  confronted  by  his  supervisor  and  was  told, 
you  must  get  that  religious  material  out  of  here;  you  can't  have  re- 
ligious material  in  the  workplace.  Apparently,  he  thought  separa- 
tion of  church  and  State  meant  separation  of  church  from  the 
newspaper,  and  he  literally  forced  the  employee  to  accompany  him 
out  to  the  employee's  car  and  put  the  dangerous  Seventh  Day  Ad- 
ventist Sunday  school  lesson  in  the  trunk  of  his  car. 
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The  case  is  pending  in  court.  It  has  been  filed.  I  didn't  represent 
the  person  because  he  told  me — as  a  plaintiffs  lawyer  does,  I 
asked,  well,  you  have  been  fired  now  fi-om  your  print  shop  and  they 
say  it  is  because  you  have  done  defective  performance,  your  work 
was  unsatisfactory;  other  than  this  one  episode,  was  there  an3^hing 
else  about  religion  that  was  ever  mentioned?  And  he  says,  well,  the 
guy  did  make  some  comment  to  me  that  he  was  a  Baptist  deacon. 
I  knew  too  much  about  Baptist  deacons  and  I  withdrew  from  the 
case  and  felt  like  I  couldn't  represent  him  fairly. 

Apart  from  a  couple  of  isolated  instances,  he  didn't  have  much 
of  a  strong  case.  The  EEOC  took  the  case  and  prosecuted  it  for 
about  18  months.  He  has  now  filed  with  his  right  to  sue  letter  a 
private  lawsuit  against  the  employer.  We  should  never  underesti- 
mate the  creativity  and  imagination  and  zeal  of  hungry  plaintiffs' 
attorneys  to  file  the  charge.  They  will  lose  in  summary  judgment. 
The  employer  still  pays  $15,000  to  $20,000  to  defend  himself. 

Rather  than  do  that  the  next  time,  he  will  say,  Mr.  Attorney, 
draw  me  a  policy  that  keeps  me  out  of  court,  and  if  that  says  keep 
all  religious  books  off  your  desk  top,  that  is  what  the  policy  will 
say.  As  sure  as  the  EEOC  says,  well.  Bibles  are  OK,  what  if  it  is 
a  pro-life  book?  Then  the  employer  wonders,  is  that  within  the  ex- 
ception to  the  exception;  can  I  permit  pro-life  literature  to  be  dis- 
played in  the  workplace? 

One  Baptist  college  in  Kansas  City,  MO,  has  just  fired  a  housing 
director  because  the  housing  director  had  displayed  pro-life  lit- 
erature on  the  walls  of  that  staff  member's  office.  The  stgiff  member 
said,  you  are  trying  to  create  a  religion-free  zone  at  William  Jewell 
College  in  Kansas  City.  The  school  said,  that  wasn't  our  policy  at 
all,  we  would  let  crosses  and  crucifixes  and  Bibles  and  religious 
jewelry,  and  so  forth,  be  displayed,  but  we  wanted  an  environ- 
mentally-neutral zone  free  from  any  offense  or  embarrassment  by 
students.  They  should  be  able  to  get  the  keys  to  a  new  dorm  room 
without  having  to  be  confronted  with  pro-life  literature  they  didn't 
want  to  see. 

Employers  react  defensively  rather  than  planning  who  can  win 
in  court,  and  that  is  our  concern  about  specifying  can  this  book  or 
this  piece  of  jewelry  be  permitted  or  not.  There  will  always  be  the 
exception.  They  will  take  the  safe  harbor  rather  than  be  sorry. 

Mr.  Stern.  I  must  say  I  am  getting  more  and  more  confused  as 
I  sit  here.  I  thought  that  title  VII  was  reasonably  clear.  Title  VII 
is  very  clear  that  religious  practices  have  to  be  accommodated  in 
the  workplace.  That  is  there.  It  is  in  black  letters  in  the  United 
States  Code.  It  is  42  U.S.C.  2000e(j).  Somebody  ought  to  look  at  it. 
It  says  that  employers  can't  do  these  things,  and  it  is  not  as  if  it 
is  a  section  that  hasn't  been  interpreted.  The  EEOC  has  interpreta- 
tions on  religious  garb.  There  are  courts  cases  on  religious  garb. 
They  don't  get  brought  much  anymore  because  employers  generally 
lose  them  when  they  fight  them. 

Now,  it  is  true  that  there  are  a  lot  of  people  in  this  country  and 
there  are  a  lot  of  lawyers  who  are  less  than  capable.  There  prob- 
ably hasn't  been  a  piece  of  legislation  passed  by  this  Congress  in, 
say,  215  or  218  years  by  now  that  somebody  can't  come  up  with  a 
hypothetical  that  says  can  you  guarantee  me  that  no  judge  or  no 
lawyer  is  going  to  misinterpret.  The  answer  to  that  is,  no,  there 
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isn't  such  a  piece  of  legislation  because  there  is  always  somebody 
who  is  going  to  get  it  wrong. 

But  the  facts  are  relatively  clear.  You  can't  ban  people  from  prac- 
ticing their  religion  in  the  workplace  unless  it  gets  really  out  of 
hand,  it  is  targeted  at  somebody,  it  is  really  offensive,  or  it  is  a 
quid  pro  quo.  The  law  is  fairly  clear  on  that  basic  principle. 

Now,  there  are  hard  cases  at  the  margin,  and  you  don't  have  to 
look  at  religious  discrimination  to  find  that.  You  can  look  at  sex 
discrimination.  Some  of  the  calendar  cases  that  are  coming  up  are 
very  hard.  We  don't  know  the  answer  to  those  questions  yet.  There 
is  no  way  that  anybody  could  write  a  guideline  that  would  answer 
every  situation  that  is  going  to  come  up.  You  have  to  do  the  best 
you  can. 

I  would  suggest  to  EEOC,  since  we  keep  coming  back  to  this, 
even  though  I  think  it  is  clear,  that  the  guidelines  on  religious  har- 
assment ought  to  have  a  section  that  makes  it  so  plain  that  even 
the  conservative  employer's  lawyer  that  we  have  all  beat  up  on 
today  can't  get  it  wrong.  There  is  a  duty  to  accommodate  religious 
practice  unless  there  is  undue  hardship  to  the  employer. 

The  section  on  religious  harassment  probably  ought  to  begin  that 
way  and  maybe  they  ought  to  print  it  in  different  colored  letters. 
Having  said  that,  the  rest  becomes  fairly  clear  in  general  prin- 
ciples. There  will  be  difficult  cases.  I  can't  answer  them  today,  even 
though  this  is  what  I  do  for  a  living.  I  don't  think  anybody  can  an- 
swer them  sitting  here  today,  but  the  general  rules  are  clear. 

We  ought  not  to  decide  whether  there  ought  to  be  a  guideline  on 
religious  harassment  based  on  the  fact  that  some  place,  some  time, 
some  employer  has  gotten  it  wrong  or  their  lawyer  doesn't  know 
that  there  is  another  provision  of  title  VII. 

Senator  Heflin.  Mr.  Cathy? 

Mr.  Cathy.  Mr.  Chairman,  I  want  to  recognize  my  recognition  of 
your  wise  insights  that  you  have  on  issues  that  have  been  dis- 
cussed here  this  afternoon,  as  indicated  by  your  opening  comments 
and  the  nature  of  your  questions  and  your  understanding  of  the 
practical  implications  of  these  guidelines  as  they  have  been  pro- 
posed. 

I  am  not  an  attorney. 

Mr.  Stern.  You  keep  confessing  to  that.  [Laughter.] 

Mr.  Cathy.  I  can  only  comment  based  on  my  opinion  or  personal 
judgment.  I  would  state  that  in  a  situation  as  you  describe,  there 
comes  a  time  at  which,  in  deference  to  others,  we  may  have  to  for- 
feit our  own  personal  rights  that  we  may  have  in  the  marketplace 
and  in  the  workplace  in  which,  in  order  to  promote  a  spirit  of  co- 
operation and  a  spirit  of  coexistence,  we  may  have  to  defer  to  our 
brother  or  to  our  coworker,  or  whomever  that  might  be,  in  order 
to  create  an  environment  that  is  diverse  in  the  intellectual  capital 
that  is  represented  in  that  business. 

To  whatever  extent  that  needs  to  be  recognized  in  the  spirit  or 
intent  and  application  of  these  guidelines  as  they  are  drafted,  I 
would  urge  the  committee  to  consider  these  thoughts. 

Senator  Heflin.  Dr.  Sheldon? 

Rev.  Sheldon.  Senator,  carrying  this  idea  that  you  originally 
gave  to  us  a  few  minutes  ago  in  its  broader  context,  I  quoted  from 
Justice  Harlan  in  Street  v.  New  York,  a  1960  case,  that  it  is  firmly 


98 

settled  that  under  our  Constitution  the  pubUc  expression  of  ideas 
may  not  be  prohibited  merely  because  the  ideas  are  themselves  of- 
fensive to  some  hearers. 

I  take  that  to  mean  very  clearly  that  in  the  workplace  there  cer- 
tainly is  a  line  where  religious  harassment  could  occur,  but  if  it  is 
not  broken,  please  let's  don't  let  an  agency  try  and  fix  something. 
It  was  quoted  by  one  of  the  Senators — I  think  it  was  Senator 
Brown— that  out  of  109,000,  only  500,  which  was  one-half  of  1  per- 
cent—and then  how  many  of  that  one-half  of  1  percent  actually 
were  cases  that  were  carried  out? 

Somehow  or  other,  we  are  dancing  around  on  how  many  angels 
can  stand  on  the  end  of  a  needle  here.  My  recommendation  is  that 
we  remove  religion  because  it  wasn't  broken,  but  let's  give  it  a  sep- 
arate category.  To  include  it,  as  I  would  describe  it,  in  this  pot  of 
stew,  you  are  going  to  get  something  foul;  something  bad  is  going 
to  happen.  We  certainly  don't  want  religious  harassment,  so  let's 
create  a  category  for  it  over  here  where  we  can  address  it  because 
it  is  such  a  preferred  liberty  and  such  a  protected  liberty  and  such 
an  independent  liberty  that  we  don't  want  to  denigrate  it  by  mixing 
it  with  sexual  or  racial  harassment.  So  this  is  my  conviction. 

As  far  as  what  you  said  earlier  in  the  original  question,  I  think 
it  could  come  to  a  point  that  if  a  person  has  their  Bible  and  they 
make  reference  to  the  Christo-centricity  of  the  deity  of  Jesus  Christ 
in  the  midst  of  people  who  have  not  accepted  that  in  their  personal 
lives  and  do  not  accept  Christianity  of  the  deity  of  Christ,  this 
could  become  a  serious  matter.  You  could  say  to  the  person,  you 
are  going  to  go  to  hell  if  you  don't  receive  Christ.  I  can  see  that 
could  happen.  So  as  Dan  said,  we  must  defer  when  it  reaches  a 
point  where  it  is  obtrusive  and  where  it  is  mean-spirited. 

Senator  Heflin.  Well,  let  me  ask  one  final  question  of  all  of  you 
now.  Maybe  not  all,  but  most  all  of  the  witnesses,  including  some 
from  the  EEOC,  indicate  that  some  clarification  or  modification 
should  take  place  relative  to  the  guidelines.  Do  you  think  that  this 
should  be  done  together  with  the  other  guidelines  pertaining  to 
race,  sex,  age,  national  origin,  and  others,  or  should  it  be  ap- 
proached separately. 

We  will  start  with  Ms.  Rochelle. 

Ms.  Rochelle.  If  it  were  done  with  the  other  guidelines,  I  thmk 
it  would  probably  be  more  in  the  form  of  including  exemptions  and 
exceptions  within  those  guidelines  for  religion.  So  I  am  not  sure 
that  it  wouldn't  come  out  being  more  confusing  that  way,  so  I  think 
I  would  say  that  I  think  more  clarity  could  be  achieved  by  doing 
it  separately. 

Mr.  Laycock.  It  doesn't  matter  whether  they  come  out  at  the 
sametime  or  different  times  and  it  doesn't  matter  how  the  section 
numbers  are  arranged,  but  I  think  the  clearest  way  to  do  it  is  to 
pull  religion  out  of  any  sentence  with  the  long  string  of  protected 
categories  and  have  a  separate  section  about  the  special  problems 
of  religious  harassment. 

Mr.  Peck.  I  don't  disagree  with  that.  I  think  that  it  can  be  done 
within  the  same  document  or  it  could  be  done  in  a  separate  docu- 
ment. It  doesn't  make  that  much  of  a  difference,  but  I  do  note  that 
the  string  exists  in  Title  VII  of  the  1964  Civil  Rights  Act  itself  and 
it  is  not  a  denigration  of  religion  to  include  it  in  that  same  list. 
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Mr.  Whitehead.  Because  of  the  public  outcry  and  confusion  on 
the  current  guidelines,  it  seems  to  me  that  the  clearest  way  to 
achieve  the  EEOC's  objective  of  sending  clear  instructions  to  eni- 
ployers  would  be  to  send  separate  guidelines  on  religious  discrimi- 
nation. Mr.  Stern  might  think  we  would  want  separate  guidelines 
just  for  Southern  Baptists,  but  we  wouldn't  go  that  far.  Just  on  re- 
ligion would  be  enough  for  us. 

Mr.  Stern.  I  said  earlier  it  is  not  an  issue  that  I  would  go  to  the 
wall  on.  I  would  point  out  that  religious  harassment  is  illegal  for 
the  same  reason  and  under  the  same  statutory  standard  as  race 
and  sex  and  national  origin.  I  haven't  looked  exactly  at  the  statutes 
on  age  and  disability,  but  I  assume  that  is  more  or  less  the  same. 

I  think  it  can  be  done  within  the  same  guidelines.  If  you  decide 
to  do  it  as  separate  guidelines,  it  has  to  be  remembered  that  these 
guidelines  draw  their  authority,  such  as  they  have,  from  the  stat- 
ute. The  statute  treats  all  of  these  things  alike.  Even  if  you  did  it 
separately,  that  would  have  to  remain  the  case  that  the  same  gen- 
eral standards  apply  with  greater  clarity. 

Mr.  Cathy.  Mr.  Chairman,  I  came  here  prepared  to  respond  to 
the  guidelines  as  they  are  drafted  at  this  time  and  do  not  have  a 
strong  opinion  as  to  how  these  issues  could  be  resolved.  I  am  in- 
clined to  think  that  the  term  "religion"  should  be  removed  from  the 
guidelines  as  they  are  stated. 

Rev.  Sheldon.  As  I  said  in  my  concluding  statement,  Mr.  Chair- 
man, I  think  the  simplest  solution  to  the  problem  is  to  delete  reli- 
gion from  the  scope  of  the  present  proposed  guidelines.  In  the  alter- 
native, religious  harassment  could  be  treated  in  separate  guide- 
lines that  are  carefully  drafted  to  represent  the  constitutional  pro- 
tections for  religious  expression. 

Senator  Heflin.  Thank  you.  We  appreciate  the  testimony  of  all 
the  witnesses. 

The  record  will  stay  open.  Anyone  that  wants  to  file  in  writing 
a  statement  that  would  go  into  the  record  here,  we  will  be  de- 
lighted to  receive  it.  I  think  that  a  reasonable  period  of  2  weeks 
for  the  filing  of  it  would  be  appropriate,  so  the  record  will  stay  open 
for  2  weeks  for  any  of  the  witnesses  or  anybody  else  who  desires 
to  file  any  statement  pertaining  to  the  issues  raised  at  this  hear- 
ing. 

Mr.  Laycock.  Mr.  Chairman,  I  think  most  of  us  submitted  state- 
ments on  Monday,  and  I  assume  those  will  be  included. 

Senator  Heflin.  All  of  them  will  be  included. 

Thank  you. 

[Whereupon,  at  4:46  p.m.,  the  subcommittee  was  adjourned.] 
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Question  and  Answers 


Responses  to  Senator  Strom  Thurmond's  Questions  to  Tony  E.  Gallegos 

U.S.  Equal  Employment  Opportunity  Commission, 

Office  of  the  Chairman, 
Washington,  DC,  July  5,  1994. 

Hon.  Howell  Heflin, 

Chairman,  Subcommittee  on  Courts  and  Administrative  Practice, 

Committee  on  the  Judiciary,  U.S.  Senate, 

Washington,  DC. 

Dear  Chairman  Heflin:  This  is  in  response  to  your  June  15,  1994,  request  for 
response  to  questions  submitted  by  Senator  Strom  Thurmond  in  follow-up  to  the 
Subcommittee's  June  9,  1994,  hearing  on  the  Equal  Employment  Opportunity  Com- 
mission's proposed  guidelines  on  religious  harassment.  I  regret  that  we  did  not  re- 
ceive your  letter  until  June  27,  1994,  and  that  my  response  was  consequently  de- 
layed. 

I  respond  to  the  questions  enclosed  with  your  letter,  seriatim: 

Question  1.  Although  it  was  not  required  by  law,  it  seems  clear  that  the  comment 
period  for  the  proposed  guidelines  has  been  vital  to  air  issues  of  great  concern  to 
a  large  segment  of  Americans.  If  the  EEOC  substantively  modifies  the  proposed 
guidelines,  will  you  commit  to  providing  another  period  for  comments  on  the  modi- 
fications before  issmng  final  guidelines? 

Answer  1.  I  concur  with  your  observation  that  the  comment  period  has  provided 
the  opportunity  to  air  important  issues.  In  the  event  the  Commission  decides  to  pro- 
ceed with  the  guidelines,  I  will  urge  the  Commissioners  to  provide  the  opportunity 
for  public  comment  on  any  new  guidelines. 

Question  2.  If  an  employer  requires  a  "religion  free"  workplace,  do  you  think  that 
the  EEOC  would  challenge  that  position  as  violating,  employees'  rights  to  religious 
freedom? 

Answer  2.  As  you  know,  Title  VII  of  the  Civil  Rights  Act  not  only  prohibits  dis- 
crimination based  on  religion,  but  also  requires  employers  to  reasonably  accommo- 
date employees'  religious  needs  unless  such  accommodation  would  create  an  undue 
hardship  on  the  operation  of  the  business.  Consistent  with  this  mandate,  the  Com- 
mission has  in  the  past  brought  suit  against  employers  who,  for  example,  refused 
to  allow  employees  to  wear  reUgious  garb  and  could  not  show  that  doing  so  would 
create  an  undue  hardship.  It  is  my  belief  that  the  Commission  will  continue  to  exer- 
cise its  authority  to  resolve  complaints  of  religious  discrimination  bv  requiring  em- 
ployers to  meet  their  obligations  to  reasonably  accommodate  employees'  religious 
needs. 

Question  3.  If  it  is  true  that  the  EEOC  intends  to  maintain  separate  guidelines 
for  sexual  harassment,  does  that  indicate  that  requests  for  individualized  guidelines 
for  religious  harassment  are  not  unreasonable,  especially  given  that  religious  free- 
doms are  specifically  protected  by  the  Constitution? 

Answer  3.  Several  commentors  have  recommended  that  the  Commission  incor- 
porate sexual  harassment  within  consolidated  guidelines.  Thus  the  Commission  will 
be  evaluating  the  relative  advantages  and  disadvantages  of  consolidating  aU  of  the 
guidelines  versus  creating  many  separate  guidelines.  If  the  Commission  maintains 
separate  guidelines  for  sexual  harassment,  it  is  not  unreasonable  to  conclude  that 
otner  forms  of  prohibited  harassment  can  be  addressed  through  separate  guidelines. 

(101) 


102 

I  hope  this  information  is  helpful  to  you.  I  am  also  submitting  for  inclusion  in 
the  official  hearing  record  a  copy  of  EEOC's  proposed  harassment  guidelines  as  pub- 
hshed  in  the  Federal  Register  on  October  1,  1993,  and  the  EEOC  Fact  Sheet  on  the 
proposed  guidelines.  If  you  have  any  further  questions,  please  feel  free  to  contact 
us. 

Sincerely, 

Tony  E.  Gallegos, 

Chairman. 

Responses  to  Senator  Strom  Thurmond's  Questions  to  Dudley  C.  Rochelle 

Spanos  &  Rochelle, 
Attorneys  at  Law, 
Atlanta,  GA,  June  24,  1994. 

Senator  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

Committee  on  the  Judiciary, 

Washington,  DC. 

Dear  Senator  Heflin:  Thank  you  for  the  opportunity  to  testify  on  June  9.  I 
apologize  in  the  delay  in  responding  to  your  letter  of  June  15.  For  some  reason,  it 
reached  my  office  only  today.  As  my  experience  is  in  representing  employers,  I  will 
respond  to  Senator  Thurmond's  two  questions  on  that  basis. 

Answer  1.  In  counseling  clients  on  Title  VII  compliance,  religious  discrimination 
is  always  mentioned  as  a  type  of  prohibited  discrimination.  However,  religious  dis- 
crimination is  discussed  somewhat  less  than  other  categories,  simply  because  there 
are  fewer  claims,  charges,  and  court  cases  than  for  many  of  the  other  categories. 
In  deeding  with  clients  who  are  interested  in  this  area,  I  find  that  they  understand 
that  jokes,  slurs,  and  derogatory  remarks  targeted  to  an  employee's  religion  are  im- 
proper and  should  be  addressed  in  the  workplace.  Generally,  the  more  religious  the 
company  owner,  the  more  concerned  they  are  that  all  employees  have  freedom  of 
expression  of  religion.  Yet,  they  are  often  unaware  that  the  definition  of  religion  is 
broad  enough  to  include  atheists,  agnostics,  and  others  who  may  not  be  considered 
"religious"  in  the  conventional  sense.  Purely  secular  employers,  on  the  other  hand, 
may  repeat  the  conventional  wisdom  that  "religion  ana  politics"  shouldn't  be  dis- 
cussed in  the  business  setting,  and  not  reaUze  that  religious  expression  is  protected 
by  Title  VII. 

Concerning  educational  programs  for  industry,  I  note  that  I  have  never  been  re- 
quested by  any  of  the  groups  which  cover  human  resources  education  for  whom  I 
have  been  asked  to  give  seminars  (including,  for  example,  the  National  Business  In- 
stitute, the  Council  for  Education  in  Management,  the  Society  for  Human  Resources 
Professionals,  and  national  industry  trade  associations)  to  do  a  program  on  religious 
discrimination  or  harassment.  I  believe  this  results  from  the  relative  lack  of  claims, 
since  human  resources  professionals  want  to  hear  about  the  problems  that  they  are 
confronted  with  on  a  regular  basis.  The  only  group  which  has  asked  me  to  address 
this  issue  is  the  Fellowship  of  Companies  for  Christ,  International,  which  had  a  con- 
cern that  their  members'  Christian  witness  might  lead  to  unintentional  discrimina- 
tion or  perceived  discrimination  if  members  were  not  properly  educated  on  the  issue. 
Employers  who  are  themselves  religious  and  make  that  fact  known  do  present  tar- 
gets for  these  claims.  As  one  non-religious  employee  of  such  a  company  said  to  me 
when  I  was  investigating  a  claim  of  religious  discrimination,  "If  the  boss  was  into 
golf  and  [the  claimant]  didn't  play  golf,  he  would  have  claimed  discrimination  on 
that  basis.  Since  the  boss  is  into  religion,  he  blames  it  on  that." 

Although  I  represent  management,  I  receive  a  number  of  calls  from  employees  re- 
questing advice  on  employment  matters.  I  generally  refer  these,  but  hear  something 
of  their  stories.  In  general,  I  think  employees  have  a  better  understanding  of  their 
right  to  religious  freedom  than  do  most  employers.  For  example,  when  an  employee 
of  Delta  Air  Lines  called  me  about  the  Delta  policy  issued  last  January,  he  made 
the  point  that  he  was  not  personally  religious.  But,  he  said,  isn't  this  unconstitu- 
tional? He  was  offended  simply  as  an  American  citizen  that  such  a  broad  prohibition 
of  religious  expression  could  be  made  policy. 

Answer  2.  I  do  not  think  that  the  elimination  of  religion  from  the  proposed  guide- 
lines would  suggest  a  lesser  concern  for  religion,  as  long  as  the  prohibition  against 
religious  harassment  as  a  type  of  religious  discrimination  is  not  otherwise  under- 
mined by  the  text  of  the  guidelines.  For  example,  the  guidelines  do  not  cover  sexual 
harassment  because,  as  the  Supplementary  Information  published  with  the  pro- 
posed guidelines  points  out,  sexual  harassment  "raises  issues  about  human  inter- 
action that  £u-e  to  some  extent  unique  in  comparison  to  other  harassment  and,  thus, 
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may  warrant  separate  emphasis."  A  similar  statement  that  the  category  of  religious 
harassment,  though  prohibited  by  law,  is  excluded  from  the  guidelines  because  reli- 
gious harassment  claims  raise  particular  constitutional  issues  which  mandate  fur- 
ther study  and/or  separate  treatment,  would  serve  two  purposes.  First,  it  should 
prevent  any  misunderstanding  that  religious  harassment  is  not  also  illegal  under 
Title  VII.  Second,  it  would  alert  employers,  potential  claimants,  and  courts  that  the 
EEOC  did  not  intend  to  have  these  guideUnes  applied  wholesale  to  reHgious  harass- 
ment cases  and  that  the  EEOC  recognizes  that  constitutional  considerations  may 
apply. 

Although  I  have  not  touted  the  need  for  religious  harassment  guidelines,  now  that 
the  issue  has  become  widely  reported,  it  may  be  necessary  to  issue  separate  guide- 
lines. I  have  reviewed  some  state  coxul  decisions  under  state  human  rights  laws 
that  seem  to  ignore  the  value  of  religious  expression  altogether.  Properly  crafted 
federal  guidelines  would  help  ensure  tJiat  religious  freedom  of  expression  is  not  un- 
dermined. 

I  hope  these  comments  are  helpfvil  to  Senator  Thurmond  and  your  committee.  I 
really  appreciate  your  attention  to  this  issue.  Please  feel  free  to  call  on  me  if  I  can 
help  in  the  future. 

Very  truly  yours, 

Dudley  C.  Rochelle, 

Spanos  &  Rochelle. 


Responses  to  Senator  Strom  Thurmond's  Questions  to  Douglas  Laycock 

The  University  of  Texas  at  Austin, 

School  of  Law, 
Austin,  TX,  June  21,  1994. 

Senator  HowELL  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

Committee  on  the  Judiciary, 

Washington,  DC. 

Dear  Senator  Heflin:  Thank  you  for  the  chance  to  testify  on  June  9.  I  hope  it 
is  not  too  late  to  submit  this  letter  for  the  record. 

I  wish  to  call  to  your  attention  a  discussion  of  cases  under  state  religious  harass- 
ment provisions,  cases  that  punished  or  enjoined  constitutionally  protected  religious 
speech.  Some  of  these  cases  are  not  officially  reported;  all  of  them  are  described  in 
Eugene  Volokh,  Freedom  of  Speech  and  Workplace  Harassment,  39  UCLA  L.  Rev. 
1791,  1804-05  (1992). 

In  Brown  Transport  Corp.  v.  Commonwealth,  578  A.  2d  555,  562  (Pa.  Commw. 
1990),  the  court  held  that  it  was  religious  harassment  to  include  religious  articles 
in  the  company  newsletter  and  to  print  bible  verses  on  company  checks.  This  hold- 
ing plainly  violates  the  First  Amendment.  Yet  it  may  be  the  leading  published 
precedent  on  the  reach  of  religious  harassment  theory. 

Unfortunately,  the  dispute  over  this  alleged  harassment  eventually  led  to  the  em- 
ployee's discharge.  Discharging  the  employee  for  complaining  was  in  fact  unlawful 
discrimination.  But  guidelines  that  clearly  protected  the  employer's  religious  speech 
might  have  avoided  the  whole  dispute,  or  resolved  it  before  it  got  to  the  point  of 
discharge  and  a  lawsuit. 

In  Sapp's  Realty,  Ore.  Comm'r  of  Bureau  of  Labor  &  Indus.,  Case  No.  11-83  (Jan. 
31,  1985),  the  Commissioner  held  that  it  was  religious  harassment  to  permit  a  Sev- 
enth Day  Adventist  employee  to  discuss  his  religion  in  the  office.  In  Meltebeke,  Ore. 
Comm'r  of  Bureau  of  Labor  &  Indus.,  Case  No.  29-90  (Feb.  4,  1991),  the  Commis- 
sioner found  religious  harassment  where  a  manager  told  an  employee  that  he 
thought  that  some  of  the  employee's  personal  habits  were  immoral. 

I  would  also  call  to  your  attention  the  injunction  in  Turner  v.  Barr,  806  F.  Supp. 
1025  (D.D.C.  1992).  Turner  was  a  ease  of  real  religious  harassment,  but  the  injunc- 
tion was  not  confined  to  that.  It  is  "ORDERED  that  the  Defendant,  its  agents,  serv- 
ants, and  employees,  shall  hereafter  refrain  from  any  racial,  religious,  ethnic,  or 
other  remarks  or  slurs  contrary  to  their  fellow  employees'  religious  beliefs."  Id.  at 
1030  (emphasis  added). 

Finally,  in  response  to  Senator  Thurmond's  two  questions: 

Answer  1.  I  have  little  first  hand  knowledge  of  what  attorneys  and  consiiltants 
emphasize  in  their  advice  on  compliance  with  Title  VII  I  would  not  be  surprised  to 
learn  that  religious  discrimination  is  underemphasized,  or  that  culturally  conserv- 
ative believers  are  more  often  viewed  as  likely  sources  of  discrimination  than  as 
likely  targets.  But  these  impressions  are  based  almost  entirely  on  hearsay. 
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Answer  2.  I  do  not  favor  elimination  of  religious  harassment  guidelines;  rather, 
I  urge  that  they  be  completely  rewritten.  Many  Americans  would  interpret  the  omis- 
sion of  religion  from  harassment  guidelines  as  indicating  less  concern  for  religion; 
a  few  well-informed  Americans  would  interpret  the  omission  of  religion  as  indicating 
concern  for  religious  free  speech  and  the  difficulty  of  drafting  rules  that  distinguish 
protected  expression  from  harassment. 

Even  if  religion  were  omitted  from  the  guidelines,  religion  would  remain  in  the 
statute  and  harassment  on  the  basis  of  a  protected  category  would  be  a  violation 
of  the  statute.  All  earlier  eases  were  filed  without  benefit  of  any  guidelines,  and  the 
dispute  over  the  proposed  guidelines  has  given  the  topic  additional  publicity.  We  can 
expect  a  steady  flow  of  cases  with  or  without  guidelines,  but  without  guidelines, 
plaintiff's  can  imagine  for  themselves  what  harassment  might  be.  Or  they  can  invoke 
cases  Uke  Brown  Transport.  This  cat  is  out  of  the  bag,  and  the  only  solution  is  to 
promulgate  guidelines  that  clearly  identify  categories  of  protected  religious  speech 
that  are  not  harassment. 

As  before,  I  write  only  in  my  personal  capacity  as  a  scholar. 
Respectfully, 

Douglas  Laycock, 
Alice  McKean  Young  Regents  Chair  in  Law. 


Responses  to  Senator  Strom  Thurmond's  Questions  to  Robert  S.  Peck 

American  Civil  Liberties  Union, 

Washington  Office, 
Washington,  DC,  June  24,  1994. 

Hon.  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practices, 

U.S.  Senate, 

Washington,  DC. 

Dear  Senator  Heflin:  I  appreciated  the  opportunity  to  present  the  perspective 
of  the  American  Civil  Liberties  Union  on  the  issues  surrounding  the  anti-harass- 
ment guidelines  proposed  by  the  Equal  Employment  Opportunities  Commission  and 
their  impact  on  religious  liberty. 

I  am  pleased  as  well  to  respond  to  the  written  questions  submitted  by  Senator 
Thurmond: 

Question  1.  Could  each  of  you  please  give  your  perspective  on  whether  counseling 
on  compliance  with  Title  VII  often  ignores  the  problems  of  religious  discrimination 
and,  if  so,  whether  any  guidelines  would  be  helpful  to  address  that  issue? 

Answer  1.  The  ACLU  has  not  undertaken  any  survey  of  the  approaches  that  busi- 
nesses take  to  anti-harassment  counseling.  Nevertheless,  it  is  our  impressions, 
based  on  conversations  with  a  few  businesses,  that  religious  discrimination  is  given 
relatively  little  attention  in  counseling  programs  because  it  has  received  less  promi- 
nence in  recent  years  than  has  racial  or  sexual  discrimination.  It  is  for  this  reason 
that  ACLU  believes  it  is  important  that  the  category  of  religious  harassment  not 
be  removed  entirely  from  the  guidelines.  Instead,  the  guidelines  should  be  redrafted 
to  reflect  the  law  more  accurately  and  recite  some  specific  examples  of  what  does 
and  does  not  constitute  religious  harassment. 

Question  2.  Do  those  of  you  who  favor  elimination  of  the  proposed  guidelines  for 
religious  harassment  think  that  this  suggests  any  lesser  concern  for  religion  than 
any  of  the  other  protected  categories  in  Title  VII?  If  not,  why  not? 

Answer  2.  Although  this  question  was  directed  to  those  who  disagree  with  the 
ACLU  position  that  religion  should  be  included  in  the  final  guidelines,  I  would  like 
to  address  its  premise  nevertheless.  The  guidelines,  whether  issued  or  not,  do  not 
change  the  underlying  law:  Title  VII  of  the  1964  Civil  Rights  Act.  The  law  against 
religious  discrimination  will  still  be  enforced  by  the  EEOC,  with  or  without  the 
issuances  of  guidelines  on  religious  harassment — and  EEOC  may  even  take  a  view 
consistent  with  the  proposed  guidelines  without  actually  issuing  them. 

That  result  argues  against  exclusion  of  religion  from  the  harassment  guidelines 
on  three  basic  grounds.  First,  both  plaintiffs  and  defendants  will  have  no  notice  of 
the  agency's  view  of  their  responsibilities,  thereby  disadvantaging  them  in  arguing 
for  or  against  the  agency's  own  construction  of  the  law.  As  a  lav/yer,  I  would  not 
want  to  appear  before  an  agency  who  holds  views  it  has  been  forbidden  to  publish. 
Second,  employers  will  continue  to  believe  that  they  must  primarily  be  concerned 
with  preventing  racial  or  sexual  harassment  in  the  workplace,  and  not  show  equal 
attention  to  the  very  real  problem  of  religious  harassment.  Finally,  the  legal  stand- 
ard is  essentially  the  same  no  matter  which  category  of  harassment  is  at  issue.  Ex- 
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eluding  religion  from  the  guidelines  suggests  otherwise,  in  spite  of  judicial  precedent 
to  the  contrary.  These  results  are  inconsistent  with  the  goal  of  preserving  religious 
liberty  and  should  be  avoided. 

Once  again,  I  thank  you  and  the  members  of  the  Subcommittee  for  the  oppor- 
tunity to  present  the  views  of  the  ACLU. 
Sincerely, 

Robert  S.  Peck, 
Legislative  Counsel. 


Responses  to  Senator  Strom  Thurmond's  Questions  to  Michael  K.  Whitehead 

Southern  Baptist  Convention, 

Christian  Life  Commission, 
Washington,  DC,  June  23,  1994. 
Hon.  Howell  Heflin, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Heflin:  Thank  you  again  for  holding  hearings  on  the  important 
subject  of  the  EEOC  Harassment  Guidelines,  and  for  inviting  us  to  testify. 

Pursuant  to  your  June  15,  1994,  letter,  I  am  faxing  herewith  our  responses  to  the 
two  questions  posed  by  Senator  Thurmond: 

Answer  1.  In  my  experience,  "counseling  on  compliance  with  Title  VII"  does  not 
usually  ignore  the  problems  of  religious  discrimination.  I  worked  for  several  years 
as  a  consultant  for  the  nation's  largest  management  training  company,  Padgett- 
Thompson,  Inc.  Beginning  in  1979,  I  lectured  in  over  125  cities  to  thousands  of 
human  resource  managers  on  the  subject  preventive  law  regarding  Title  VII  and 
other  fair  employment  statutes.  While  the  bulk  of  my  program  focused  on  the  more 
frequent  types  of  discrimination  claims,  (race,  sex,  age,  etc.)  I  still  devoted  a  major 
section  of  the  seminar  to  the  subject  of  religious  discrimination  and  religious  accom- 
modation requirements.  I  am  acquainted  with  other  training  firms  who  present 
similar  programs,  and  all  of  them  address  the  subject  of  religious  discrimination. 
In  view  of  the  relative  rarity  of  religious  discrimination  claims,  I  beUeve  that  coun- 
seling or  consulting  on  fair  emplojmient  laws  gives  due  regard  to  this  particular  cat- 
egory. 

There  are,  of  course,  already  separate  guidelines  on  religious  discrimination,  is- 
sued by  the  EEOC  in  1980.  While  up-dating  is  always  useful,  I  do  not  believe  addi- 
tional guidelines  are  necessary,  or  that  new  guidelines  would  change  the  rate  of 
complaints  in  this  category. 

Answer  2.  While  Southern  Baptists  support  the  deletion  of  religion  from  the  har- 
assment guidelines,  we  do  not  believe  this  indicates  a  "lesser  concern  for  religion 
than  any  of  the  other  protected  categories  in  Title  VII.  "  Religion  is  clearly  in  the 
statute,  and  will  continue  to  be  protected.  The  1980  guidelines  on  religious  discrimi- 
nation will  remain  on  the  books,  subject  to  updating.  Charges  of  religious  discrimi- 
nation will  continue  to  be  filed  at  approximately  the  same  historic  rate.  If  the  EEOC 
is  concerned  about  the  mistaken  appearance  of  disinterest  in  religious  discrimina- 
tion, they  should  simply  disclaim  such  a  misunderstanding,  and  refer  to  the  sepa- 
rate guidelines  on  religious  discrimination.  There,  after  new  rule-making  proce- 
dures, the  whole  subject  of  the  protections  under  the  First  Amendment  Religious 
Liberty  Clauses,  and  the  Religious  Freedom  Restoration  Act,  can  be  fully  explored. 

The  137th  annual  meeting  of  the  Southern  Baptist  Convention  met  in  Orlando, 
Florida  last  week,  and  passed  a  resolution  on  this  subject.  President  Clinton  faxed 
a  letter  to  Dr.  Richard  Land,  Executive  Director  of  the  Christian  Life  Commission, 
regarding  his  commitment  to  religious  freedom.  I  enclose  copies  of  these  documents 
for  your  information.  It  is  our  view  that  the  President's  commitment  to  "implement 
the  guidelines"  consistent  with  RFRA  does  not  go  far  enough.  Setting  forth  such 
commitment  in  separate  guidelines  is  the  superior  course. 

Please  let  us  know  if  you  have  further  questions. 
Very  truly  yours, 

Michael  K.  Whitehead, 

General  Counsel. 
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Responses  to  Senator  Strom  Thurmond's  Questions  to  Marc  D.  Stern 

American  Jewish  Congress, 
Stephen  Wise  Congress  House, 

New  York,  NY,  June  20,  1994. 

Hon.  Howell  Heflin, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Heflin:  Thank  you  for  your  letter  of  June  15,  1994. 
Enclosed  are  my  answers  to  the  questions  you  passed  along  from  other  members 
of  the  Committee. 
Sincerely, 

Marc  D.  Stern. 

Answer  1.  There  is  substantial  reason  to  believe  that  so-called  Title  VII  trainers 
ignore  religious  discrimination  issues.  For  example,  within  the  last  month  I  have 
received  at  least  two  advertisements  for  courses  or  books  designed  for  employers 
(and  their  lawyers)  to  assist  them  in  avoiding  Title  VII  liability.  Religious  discrimi- 
nation was  not  covered  or  discussed  in  either.  In  my  experience,  that  is  not  an  un- 
common treatment.  Religious  discrimination  has  been  a  stepchild  of  Title  VII.  Omit- 
ting religious  hairassment  from  the  Guidelines  would  compound  this  problem. 

Promulgating  amended  Guidelines  on  Harassment  which  incluae  religion,  but 
which  specify  in  detail  what  forms  of  religious  practice  are  permitted — indeed  statu- 
torily protected — in  the  workplace  and  which  forms  are  not  would  make  it  more 
likely  that  religious  discrimination  in  all  its  forms  would  be  covered  in  counseling 
and  compliance  sessions. 

If  promulgated  as  we  have  suggested,  the  Guidelines  would  themselves  indicate 
that  the  matter  of  regulating  workplace  religion  is  complex,  and  that  there  are  pit- 
falls in  overzealous  enforcement.  They  would  in  our  view  cause  more  sensitive  treat- 
ment of  religion  in  the  workplace. 

Dropping  religion  from  the  harassment  guidelines  would  have  the  opposite  effect. 
Title  VII  specialists  would  note  that  religion  had  appeared  in  the  original  draft,  but 
was  dropped  from  the  final  version.  The  temptation  would  be  great  to  conclude  that 
the  EEOC  regarded  religious  harassment  as  a  trivial  problem,  a  one  subject  to  less- 
er, different,  but  unknown  standards. 

Answer  2.  This  question  does  not  apply  to  me. 


Responses  to  Senator  Charles  Grassley's  Questions  to  Marc  D.  Stern 

Question  1.  Passive  Speech — Senator  Grassley  asks  for  an  example  of  passive  em- 
ployer or  supervisor  speech  which  would  create  a  hostile  work  environment. 

Answer  1.  Given  governing  law,  it  would  take  a  serious  and  determined  effort  to 
create  a  hostile  work  environment  though  passive  speech.  The  bare  fact  that  an  em- 
ployee was  offended  or  would  prefer  not  to  be  confronted  with  a  religious  message 
would  not  be  sufficient.  See  Harris  v.  Forklift  Systems,  114  S.Ct.  367  (1993).  It  could 
happen,  however,  if  a  religious  or  anti-reUgious  message  conveyed  a  drumbeat  of 
criticism  targeted  at  a  particular  faith  or  a  particular  employee's  religious  practices 
or  lack  of  them.  Thus,  if  a  workplace  were  plastered  with  posters  denouncing  Chris- 
tianity as  a  fraud  and  announcing  that  anyone  who  went  to  church  on  Sunday  was 
a  fool  who  would  not  advance  in  the  company,  or  if  every  available  square  inch  of 
a  workplace  were  plastered  with  reUgious  messages,  or  if  a  supervisor  in  a  Jewish 
owned  company  wore  a  button  saying  "keep  Jewish  jobs  for  Jews,"  a  case  of  reli- 
gious harassment  by  passive  speech  would  be  made  out.  Frankly,  I  would  be  sur- 
prised if  many  such  cases  emerged. 

Question  2.  Senator  Grassley  asks  whether  I  thought  that,  in  assessing  whether 
employer  overreaction  might  be  subject  to  RFRA  or  constitutional  challenge,  it  was 
relevant  that  the  GuideUnes  constituted  government  action. 

Answer  2.  Plainly,  the  EEOC  Guidelines  constitute  government  action.  Just  as 
plainly,  if  the  EEOC  or  the  courts  were  to  enforce  these  Guidelines  in  ways  that 
interfered  with  legitimate  religious  practice  (in  ways  that  Robert  Peck,  Professor 
Laycock  and  I  agreed  at  the  hearing  were  improper)  either  or  both  RFRA  and  the 
Constitution  would  be  violated. 

In  my  written  testimony,  I  did  say  that  if  an  employer  overreacted  to  the  Guide- 
lines, prohibiting  that  which  the  Guidelines  do  not  by  fair  construction  require,  it 
would  be  difficult  to  mount  a  RFRA  or  constitutional  challenge  because  there  would 
be  an  absence  of  state  action  in  that  employer  conduct.  To  be  sure,  the  Guidelines 
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would  remain  government  action,  but  a  causal  link  between  the  Guidelines  and  the 
challenged  behavior  would  be  missing.  Cf.  Weber  v.  Kaiser  Aluminum,  443  U.S.  193 
(1979)  (Supreme  Court  held  that  absent  formal  complaint  or  formal  action  taken  by 
OFCCP,  government  contractors  which  engaged  in  an  affirmative  action  program  in 
order  to  avoid  possible  future  OFCCP  action  did  so  voluntarily,  and  constitutional 
constraints  did  not  apply.) 

An  employer  who  overreacted"  would  no  doubt  argue,  in  response  to  a  RFRA  or 
constitutional  challenge  that  it  acted  on  its  own,  in  response  to  its  own  needs,  and 
in  order  to  preserve  peace  in  its  workplace.  I  believe  that  this  claim  would  prevail 
to  defeat  a  state  action  claim. 

Of  course,  as  I  also  noted  dvuing  my  oral  testimony,  an  employer  who  banned  all 
rehgion  from  the  workplace  would  probably  violate  Title  VII  s  requirement  of  reli- 
gious accommodation,  42  U.S.C.  §2000e(j). 


Responses  to  the  Committee  on  the  Judiciary's  Questions  to  Dan  Cathy 

Troutman  Sanders, 
Attorneys  at  Law, 
Atlanta,  GA,  June  28,  1994. 

Senator  Howell  Heflin, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Heflin:  I  represent  Chick-fil-A,  Inc.  In  connection  with  that  rep- 
resentation, I  have  been  asked  by  Dan  Cathy  to  forward  to  you  answers  to  the  two 
questions  that  you  posed  to  Mr.  Cathy  in  your  June  15,  1994  letter  to  him.  I  enclose 
Chick-fil-A,  Inc.'s  responses  for  your  review  and  consideration. 

If  you  have  any  questions  about  the  enclosed  answers,  please  feel  free  to  call  me. 

With  best  regards. 
Very  tnuy  yours, 

Stephen  W.  Riddell. 

Answer  1.  I  am  generally  opposed  to  the  concept  of  our  government  trying  to  pro- 
mulgate guidelines  on  religious  discrimination.  First,  I  believe  that  Title  VII  (and 
the  case  Taw  interpreting  Title  VII)  adequately  address  religious  discrimination  is- 
sues. Second,  I  beueve  that  any  government  effort  to  develop  guidelines  will  result 
in  a  flawed  set  of  parameters.  There  are  simply  too  many  religions  that  follow  wide- 
ly divergent  practices  and  have  fundamentally  different  principles  and  beliefs.  I  do 
not  believe  that  it  is  possible  for  anyone  to  develop  simple  understandable  guide- 
lines that  can  be  uniformly  applied  to  cover  all  of  these  religions  and  their  unique 
practices,  principles  and  beliefs. 

Answer  2.  I  do  not  beheve  that  elimination  of  religion  from  the  EEOC  harassment 
guidelines  suggests  any  lesser  concern  for  religion  than  any  of  the  other  protected 
classes  covered  by  Title  VII.  As  I  pointed  out  above.  Title  VII  and  the  case  law  inter- 
preting Title  VII  amply  address  religious  discrimination  issues.  Moreover,  given  the 
fact  that  the  free  expression  of  religious  beliefs  is  protected  by  the  First  Amendment 
to  the  U.S.  Constitution  (a  protection  none  of  the  other  classes  covered  by  Title  VII 
enjoy),  religion  is  already  treated  as  being  somewhat  special  and  different  from  the 
other  protected  classes  covered  by  Title  vll.  Eliminating  religious  harassment  from 
the  EEOC  guidelines  merely  recognizes  this  special  status,  it  does  not  suggest  any 
lesser  concern  for  religion  or  religious  harassment. 


Additional  Submissions  for  the  Record 


Eagle  Forum  of  Alabama, 
Birmingham,  AL,  June  13,  1994. 

Hon.  Howell  Heflin, 
Hart  Senate  Office  Building, 
Washington,  DC. 

Dear  Senator  Heflin:  Thank  you  for  conducting  the  hearing  on  the  EEOC 
Guidelines  on  religion  in  the  workplace. 

Enclosed  is  my  testimony  submitted  on  behalf  of  the  Eagle  Forum  members  across 
the  state  of  Alabama.  We  encourage  you  to  support  the  McKeon  Resolution  to  pro- 
tect our  Constitutionally  protected  rehgious  Uberty  and  exclude  religious  harass- 
ment from  the  guidelines. 

Best  wishes. 

Sincerely, 

Eunie  Smith, 

President. 


One  columnist  hit  the  nail  on  the  head  concerning  the  religious  harassment  guide- 
lines proposed  by  the  EEOC.  He  said,  "As  written,  the  proposed  EEOC  regulations 
do  not  prevent  harassment;  they  constitute  it."  The  regulations  even  make  it  action- 
able for  an  employer  to  permit  harassment  that  offends  the  faith  of  an  employee's 
"relatives,  friends  or  associates." 

Having  removed  from  the  public  schools  the  expression  of  the  Judeo-Christian 
ethic  that  promoted  discipline,  honesty,  the  work  ethic,  respect  for  others'  property, 
and  most  pertinent — the  Golden  Rule,  the  government  is  now  moving  into  the  work- 
place to  "protect"  adults.  One  wonders  whether  this  debate  would  be  taking  place 
if  those  schools  had  been  once  again  teaching  "Do  unto  others  as  you  would  have 
them  do  unto  you."  And  who  is  protecting  our  Constitutional  freedoms  of  religion 
and  of  free  speech?  For  these  new  guidelines  would  surely  make  any  religious  ex- 
pression in  the  workplace  a  cause  for  legal  action. 

Holding  religious  expression  to  the  "hostile  work  environment"  standard  would 
apply  the  same  standard  which  has  led  to  the  increasingly  bizarre  law  suits  and 
settlements  for  alleged  sexual  harassment.  The  offended  worker  who  can  order  a  co- 
worker to  take  down  the  Sports  Illustrated  pin-up  may  now  demand  the  removal 
of  a  Bible,  crucifix,  or  other  "offensive"  religious  symbol.  He  may  even  prohibit  a 
religious  comment,  such  as  "I  will  pray  for  you."  If  the  act,  object  or  symbol  offends 
the  reUgious  beUefs  of  the  co-worker,  "or  that  of  his/her  relatives,  friends  or  associ- 
ates, "  it  would  be  unlawful.  Such  possibilities  are  endless,  and  employers  seeking 
to  avoid  lawsuits  can  be  expected  simply  to  impose  guidehnes  on  all  workers  outlaw- 
ing all  religious  expression. 

The  proposed  guidelines  are  repugnant  to  citizens  who  respect  the  basic  religious 
and  expressive  freedom  which  have  been  the  heart  of  this  land  and  are  fundamental 
to  our  way  of  Ufe.  The  guidelines  should  be  totally  revoked  as  this  whole  area  is 
beyond  the  realm  of  Congressional  regulation  and  seriously  infringes  upon  individ- 
ual freedom. 

Mrs.  Albert  Lee  Smith,  Jr., 
President  of  Eagle  Forum  of  Alabama. 
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United  States  Catholic  Conference, 

Office  of  the  General  Counsel, 

Washington,  DC,  June  17,  1994. 

Greg  Butrus, 

Office  of  the  Hon.  Howell  Heflin, 
Hart  Senate  Office  Building, 
Washington,  DC. 

Dear  Greg:  As  I  promised  last  week  enclosed  is  a  copy  of  the  comments  filed  on 
behalf  of  the  United  States  Catholic  Conference  in  response  to  the  EEOC's  proposed 
guidelines  on  harassment.  I  request  that  a  copy  of  the  comments  be  included  in  the 
record  of  the  June  9  hearing  held  by  Senator  Heflin. 

Please  call  me  if  you  have  any  questions  regarding  our  comments. 
Sincerely, 

John  A.  Liekweg, 
Associate  General  Counsel. 


United  States  Catholic  Conference, 

Office  of  the  General  Counsel, 

Washington,  DC,  June  13,  1994. 

Mr.  Douglas  A.  Gallegos, 

Chairman, 

Office  of  Executive  Secretariat, 

Equal  Employment  Opportunity  Commission, 

Washington,  DC. 

Dear  Mr.  Gallegos:  The  United  States  Catholic  Conference  ("Conference  ")  sub- 
mits the  following  comments  in  response  to  the  notice  of  proposed  rulemaking  re- 
garding Guidelines  on  Harassment  Based  on  Race,  Color,  Religion,  Gender,  National 
Origin,  Age,  or  Disability  ("Guidelines  ").  58  Fed.  Reg.  51266  (1993)  (comment  pe- 
riod extended  to  June  13,  1994.  59  Fed.  Reg.  24998  (1994)).  The  Conference  advo- 
cates and  promotes  the  pastoral  teaching  of  the  U.S.  Catholic  Bishops  in  many  di- 
verse areas  of  the  nation's  life,  including  the  free  expression  of  religious  ideas  and 
fair  and  equal  opportunity  in  employment.  The  Conference  is  also  an  employer,  as 
are  the  tens  of  thousands  of  Catholic  institutions  throughout  the  country.  Thus,  the 
Conference  has  analyzed  the  Guidelines  from  the  dual  perspectives  of  advocate  for 
religious  freedom  and  religious  employer. 

However  well-intentioned,  in  the  area  of  religious  harassment,  the  Guidelines 
need  substantial  revisions.  In  their  present  form,  the  Guidelines: 

(i)  Create  confusion  which  will  have  a  chilling  effect  on  religious  expres- 
sion in  the  workplace, 

(ii)  Fail  to  distinguish  between  secular  employers  and  religious  employ- 
ers, and 

(iii)  Do  not  take  into  account  the  Supreme  Court's  recent  decision  in  Har- 
ris V.  Forklift  Systems.  Inc.,  114  S.  Ct.  367  (1993). 
Each  of  these  three  factors  is  discussed  in  more  detail  below. 

chilling  effect  on  religious  expression  in  the  workplace 

Plainly  words,  gestures,  and  other  conduct  designed  to  communicate  negatively 
against  a  person  on  account  of  religion  is  harassing  and  illegal.  What  separates  this 
actionable  behavior  from  protectable  behavior  is  intent.  Employees  deserve,  in  clear 
cases,  the  benefit  of  the  law  against  the  insults  of  others,  when  that  behavior  seeks 
to  punish  or  coerce  the  employee  on  account  of  religious  belief.  For  this  reason,  the 
Conference  believes  it  appropriate  to  include  "religion"  in  the  categories  of  protected 
classes  in  the  EEOC  GuideUnes.  Excluding  religion  at  this  point  could  very  well 
communicate  the  wrong  conclusion,  namely,  that  religion  is  less  worthy  of  protec- 
tion. 

The  difficulty  for  the  EEOC  is  that  positive  actions  about  religion,  including  ex- 
pression of  personal  belief,  is  at  the  core  of  the  values  protected  by  the  Free  Exer- 
cise Clause.  The  GuideUnes  do  not  allude  to  this  distinction,  although  it  is  very  real 
and,  we  submit,  the  cause  (in  part)  of  the  recent  confusion  over  these  Guidelines. 
Without  support  for  constitutionadly  protected  religious  speech,  the  Guidelines  invite 
contentious  behavior  or  employee  zeal  in  creating  a  "religion  free"  environment,  de- 
spite the  Constitution. 
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Employers  generally  are  pragmatic  and  cost-conscious.  They  like  to  avoid  con- 
troversy and  reduce  expenses.  One  way  to  achieve  these  goals  is  by  adopting  policies 
designed  to  avoid  cost^^  Utigation.  In  their  present  form,  the  Guidelines  are  Ukely 
to  cause  some  employers  to  overreact  and  adopt  workplace  rules  that  will  suppress 
religious  expression  on  the  part  of  employees  and  supervisors.  By  choosing  to  sani- 
tize workplaces  from  reUgious  expression,  some  employers  will  undoubtedly  hope  to 
avoid  problems  generated  by  those  employees  who  might  complain  about  religious 
expressions  of  others.  This  draconian  approach  is  not  farfetched— it  has  been  re- 

Eorted  that  a  major  airline  adopted  just  such  an  approach  in  reaction  to  the  Guide- 
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Two  factors  primarily  contribute  to  the  Guideline's  potential  chilling  effect  on  reli- 
gious expression.  First,  the  use  of  subjective  and  ambiguous  terms  (such  as  "dem- 
grate",  "aversion,"  "offensive  ")  without  concrete  examples  will  only  confuse  employ- 
ers. Second,  the  Guidehnes  do  not  even  acknowledge  the  First  Amendment  rights 
of  employees  and  employers  to  the  free  expression  of  religious  ideas,  either  in  words 
or  through  conduct.  The  Guidelines'  emphasis  on  the  alleged  victim's  perspective, 
see  1609. 1(c),  does  not  inform  employers  that  other  employees  also  have  rights.  An 
employer  that  sanitizes  its  workplace  in  response  to  the  Guidehnes  may  very  well 
find  itself  in  violation  of  Title  VII  by  discriminating  against  employees  who  may, 
for  example,  wish  to  wear  religious  symbols,  have  religious  pictures  or  materials  at 
their  work  stations,  or  discuss  reUgious  issues.  In  short,  the  Guidelines  need  to  be 
more  balanced  in  areas  involving  religious  expression. 

The  Guidelines  can  be  improved  in  several  ways  to  decrease  their  potential 
chilUng  effect  on  religious  expression.  First,  reduce  the  number  of  ambiguous  and 
subjective  terms.  They  confuse,  rather  than  clarify,  matters  for  employers.  Second, 
expressly  state  in  the  Guidelines  that  employees  have  rights  to  free  religious  expres- 
sion that  employers  need  to  balance  in  adopting  policies.  Employers  need  to  know 
that,  if  they  overreact,  they  may  find  themselves  in  violation  of  Title  VII.  Finally, 
providing  concrete  examples  of  what  is  and  what  is  not  religious  harassment  would 
help  employers  immensely  in  understanding  their  Title  Vll  responsibilities.  This 
could  be  done  with  specific  descriptions  of  actual  situations,  or  by  including  ques- 
tions and  answers  as  was  done  in  the  case  of  the  Pregnancy  Discrimination  Act,  see 
Appendix  to  29  C.F.R.  Part  1604. 

RELIGIOUS  EMPLOYERS 

Congress  accorded  religious  employers  special  treatment  in  Title  VII.  Title  VII  has 
two  provisions  exempting  religious  organizations  for  activities  which,  if  engaged  in 
by  secular  employers,  could  constitute  reUgious  discrimination  under  Title  VII.  See 
42  U.S.C.  §§2000e-l,  2000e-2(e)(2).  With  regard  to  §2000e-l,  the  U.S.  Supreme 
Court  noted  that  the  exemption  "is  rationally  related  to  the  legitimate  purpose  of 
alleviating  significant  governmental  interference  with  the  abiUty  of  religious  organi- 
zations to  define  and  carry  out  their  reUgious  missions."  Corporation  of  the  presid- 
ing Bishop  V.  Amos,  483  tj.S.  327,  339  (1987).  Title  VII  does  not  require  religious 
organizations  to  employ  individuals  who  act  contrary  to  the  reUgious  beUefs  of  the 
organization.  See  Little  v.  Wuerl,  929  F.2d  944  (3rd  Cir.  1991).  It  should  be  noted 
that  the  Americans  with  Disabilities  Act  of  1990  also  contains  exemptions  for  reU- 
gious organizations.  42  U.S.C.  §  12113(c)  (1)  and  (2).  The  Guidehnes,  however,  do 
not  even  acknowledge  the  distinction  between  reUgious  employers  and  secular  em- 

plov6rs. 

The  failure  to  acknowledge  this  distinction  invites  Utigation  to  test  whether  the 
Guidelines  or  the  exemptions  control  in  particular  situations.  Although  it  might 
seem  an  obvious  legal  principle  that  statutes  trump  regulations  (and  certainly 
guidehnes),  some  might  even  assert  the  Guidehnes  are  an  ultra  vires  action  of  the 
EEOC  in  not  even  noting  the  statutory  exemptions.  It  is  not  too  farfetched  in  this 
society  to  speculate  about  re-Utigation  of  Amos  as  a  reUgious  harassment  case.  In 
that  case,  pressure  was  brought  to  bear  on  the  gymnasium  employee  to  correct  his 
status  vis-a-vis  his  church.  The  Guidehnes  invite  their  interposition  as  a  defense 
against  exempt  behavior,  a  "non  adherent's  veto".  A  simple  reference  to  the  preser- 
vation of  the  exemption  would  be  of  great  assistance. 

Beyond  this  scenario,  there  are  other  differences  between  a  General  Motors  and 
a  CathoUc  seminary,  with  regard  to  environment.  Both  are  employers  subject  to 
Title  VII.  Many  religious  organizations  wiU  have  reUgious  symbols  and  artwork 
throughout  their  facUities.  Often  they  may  have  reUgious  activities  dvuing  the  work- 
day. Title  VII  does  not  require  a  reUgious  organization  to  change  its  reUgious  mis- 
sion and  activities  because  an  employee  may  be  offended  by  some  aspect  or  another 
of  this  environment.  It  is  not  beyond  the  realm  of  possibUity  that  some  disgruntled 
employee  might  attempt  to  utUize  the  Guidelines  to  exercise  a  heckler's  veto  over 
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the  legitimate  activities  of  religious  organizations.  See  May  2,  1994  Press  Release 
of  American  Atheists  (calling  for  a  strict  standard  of  no  religion  in  the  workplace). 
The  Guidelines'  emphasis  on  the  victim's  perspective  exacerbates  this  concern,  as 
does  the  reality  that  there  is  constant  litigation  attempting  to  drive  religion  out  of 
the  public  square. 

The  GuideUnes  must  acknowledge  the  statutory  exemptions  for  religious  employ- 
ers in  Title  VII,  Religious  employers  must  be  allowed  to  conduct  their  operations 
and  activities  in  a  manner  consistent  with  their  religious  beliefs  and  practices. 

HARRIS  V.  FORKLIFT  SYSTEMS  INC. 

After  the  EEOC  published  its  Guidelines,  the  U.S.  Supreme  Court  decided  Harris 
v.  Forklift  Systems  Inc.,  114  S.  Ct.  367  (1993).  There  are  some  apparent  inconsist- 
encies between  the  Guidelines  and  the  Harris  decision.  Theme  include  the  following: 

1.  Quoting  an  earlier  opinion  the  Court  said  that  the  "mere  utterance  of 
an  epithet  which  engenders  offensive  feelings  in  an  employee"  does  not  im- 
plicate Title  VII.  Harris  at  370. 

The  Guidelines  suggest  otherwise  in  footnote  4. 

2.  The  Guidelines  adopt  a  purpose  or  effect  standard,  see  section  1609.1(b) 
(1)  (i)  and  (ii),  while  the  Court  adopted  an  objective  and  subjective  stand- 
ard, Harris  at  370. 

3.  The  Guidelines  incorporate  into  the  reasonable  person  standard  the 
victim's  perspective  (relying  on  the  "reasonable  woman"  standard  adopted 
in  1991  by  the  Ninth  Circuit  in  Ellison  v.  Brady,  924  F.2d  872).  The  Court 
in  Harris  used  only  a  reasonable  person  standard,  id.  at  370.  While  a  rea- 
sonable woman  standard  may  be  appropriate  in  the  sexual  harassment  con- 
text, its  utilization  in  religious  harassment  cases  may  be  unworkable.  The 
religious  affiliations  of  employees  is  not  readily  apparent  to  employers  in 
contrast  to  gender.  The  multiplicity  of  religious  denominations  and  sects 
further  complicates  the  matter.  How  will  an  employer  or  the  EEOC  deter- 
mine the  perspective  of  the  "reasonable"  CathoHc,  Methodist,  Jew,  Muslim, 
etc.? 

The  Conference  recommends  that  the  EEOC  review  the  Guidelines  in  light  of 
Harris  and  make  adjustments  where  appropriate. 

CONCLUSION  AND  RECOMMENDATION  FOR  FUTURE  RULEMAKING 

While  the  Conference  is  recommending  substantial  revisions  in  the  Guidelines,  we 
do  recognize  that  religious  harassment  can  and  has  occurred.  It  is  a  proper  area  of 
concern  for  the  EEOC.  If  handled  appropriately,  guideUnes  could  be  helpful  to  em- 
ployers and  employees  alike.  Therefore,  we  are  not  recommending  that  the  EEOC 
withdraw  from  all  efforts  to  address  religious  harassment  through  guidelines. 

The  task  of  balancing  the  free  religious  expression  rights  of  employers  and  em- 
ployees in  the  workplace  with  Title  VII's  goal  of  protecting  employees  from  illegal 
religious  harassment  is  a  delicate  one,  as  is  evidenced  by  the  enormous  response  to 
the  Guidelines.  For  the  reasons  discussed  above,  we  recommend  that  the  EEOC  ad- 
dress the  distinctive  nature  of  religious  issues.  We  recommend  that,  given  the  diver- 
sity of  opinions  and  the  sensitive  issues  involved,  that  any  future  guidelines  on  reli- 
gious harassment  be  published  again  in  proposed  form  for  public  comment  before 
they  are  finalized.  Where  important  First  Amendment  liberties  are  involved,  it  is 
more  important  that  guidelines  are  done  correctly  than  quickly. 

Thank  you  for  the  opportunity  to  submit  these  comments. 
Sincerely, 

Mark  E.  Chopko, 

General  Counsel. 
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Jxine  10,  1994 


THE 

AU^MA 


ALLIA 


Hon.  HoweU  Heflin 

United  States  Senator 

728  Hart  Senate  Office  Building 

Washington,  D.C.     20510 


Dear  Senator  Heflin, 

Thank  you  for  holding  hearings  yesterday  on  the  newly  proposed  EEOC 
regulations  which  woiHd  seek  to  add  "religious  harassment"  to  the  EEOC 
guidelines. 

Attached,  you  will  find  a  copy  of  an  evaluation  and  legal  analysis  of  these 
proposed  regulations  as  viewed  by  the  Alabama  Family  .A.Uiance. 

We  would  request  that  this  analysis  be  entered  into  the  record  of  the 
hearings. 

If  we  can  be  of  further  assistance,  please  do  not  hesitate  to  call. 


Sincerely, 


^£v-><^t^ 


Christian  Spencer,  Esq. 
General  Counsel 


114 


Legal  Policy  Analysis  Memorandum  tOOl 
June  1,  1994 


*  •  *  * 

RELIGIOUS  HARASSMENT  IN  THE  WORKPLACE: 

A  Legal  Analysis  of  Currant  Law 

And 

The  Possible  Impact  of  Proposed  EEOC  Guidelines 

*  *  *  * 


By 

Christian  S.  Spencer,  Esq. 

General  Counsel 

Alabama  Family  Alliance 

402  Office  Park  Drive 

Suite  #300 

Birmingham,  Alabama   35223 

(205)  870-9900 

(Copyright  1994,  All  Rights  Reserved) 
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EXECUTIVE  SUMMARY: 


*  *  *  * 


If  the  currently  proposed  EEOC  Rules  on  "Religious 
Harassment"  in  the  workplace  are  adopted  (having  the  effect  of 
law),  and  subsequently  passed  into  federal  law  by  Congress,  the 
working  definition  of  "religious  discrimination"  in  the  workplace 
will  change  to  include  dangerous  new  guidelines  on  "religious 
harassment. " 

EEOC  "guidelines"  (rules)  are  designed  to  direct  employees 
of  the  EEOC  and  the  courts  in  the  correct  interpretation  and 
application  of  federal  employment  law  when  an  employment  practice 
is  challenged  by  an  employee. 

At  present,  in  addition  to  overt  employment  discrimination 
on  religious  grounds  (with  notable  exceptions  for  religious 
organizations),  employers  must  accommodate  the  non-burdensome 
religious  practices  of  their  employees.  Employers  who  refuse  to 
accommodate  the  non-burdensome  religious  practices  of  their 
employees  are  held  to  be  discriminatory  and  in  violation  of  the 
"religious  discrimination"  provisions  of  the  law.  Intent  to 
discriminate  is  not  necessary  to  prove  a  violation.  A  violation 
will  be  found  if  there  is  merely  the  effect  of  discrimination 
(i.e.  failure  to  accommodate). 

Under  the  newly  proposed  EEOC  rules,  the  focus  shifts  to 
"religious  harassment."  There  is  the  serious  possibility  that 
employers  who  permit  any  religious  expression  in  the  workplace 
which  is  offensive  to  an  employee  will  be  found  guilty  of 
violating  the  "religious  harassment"  provisions  of  the  law. 
Thus,  an  employer  who  permitted  any  religious  expression  in  the 
workplace  could  be  sued  by  an  employee  for  "religious 
harassment",  or  by  a  prospective  employee  for  limiting  his  equal 
employment  opportunities. 
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GENERAL  OVERVIEW  OF  EMPLOYMENT  DISCRIMINATION  LAW: 

*  *  *  * 

Federal  Law: 

The  bulk  of  federal  law  prohibiting  discriminatory 
employment  practices  is  contained  in  title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  and  codified  at  42  U.S.C.  2000e 
through  20003(17).  It  gives  greater  employee  protection  than 
weaker  state  laws,  but  does  not  cancel  or  usurp  state  laws  which 
give  greater  protections  than  those  provided  under  this  title. 
In  other  words,  state  law  cannot  remove  any  protections  granted 
under  title  VII,  but  state  law  can  grant  greater  protections  than 
those  provided  by  title  VII.  Title  VII  covers  every  aspect  of 
employment  practice  -  hiring,  firing,  pay,  promotion,  job 
privileges,  job  training,  apprenticeship,  employment  referrals, 
union  membership,  and  terms  and  conditions  of  employment. 


State  Law: 

All  States  except  Alabama,  Arkansas,  Georgia  and  North 
Carolina  have  generally  applicable  "fair  employment  practice" 
statutes.  Alabama  and  Arkansas  have  no  such  law.  Georgia  has 
laws  prohibiting  government  discrimination,  but  not  private 
business  discrimination.  North  Carolina  maintains  a  non- 
statutory policy  against  employment  discrimination,  but  has  not 
enacted  the  policy  into  law. 


Title  VII  Generally: 

Title  VII  of  the  Civil  Rights  Act  of  1964  and  related 
subsequent  statutes  prohibit  discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  pregnancy,  age,  and 
retaliation  for  the  exercise  of  legal  rights  by  an  employee 
against  an  employer. 

*  *  *  * 
Unlawful  Employment  Discrimination  Activities  Under  Title  VII: 

1.  Different  overt  employment  opportunity  standards  for 
different  individuals  based  on  race,  color,  religion, 
sex,  or  national  origin. 

2.  Employment  practices   which  result  in   a  discriminatory 
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effect,  even  if  such  an  effect  was  not  intended. 

3.  Continuing  any  form  of  past  discrimination. 

4.  Failure  to  make   reasonable  "religious   accommodations" 
for  an  employee. 

5.  Retaliation  against  an  employee  who  exercises  his  legal 
rights,  whether  against  the  employer  or  not. 

*  *  *  • 
Religious  Exemptions  to  Title  VII: 

Title  VII,  as  codified  in  42  U.S.C.  Sec.  2000e(l)  provides 
that  the  Act  does  not  apply  to  "an  employer  which  is  a  religious 
corporation,  association,  educational  institution  or  society  with 
respect  to  the  employment  of  individuals  of  a  particular  religion 
to  perform  work  connected  with  the  carrying  on  by  such 
corporation,  association,  educational  institution  or  society  of 
its  activities." 

In  other  words,  as  the  law  now  stands,  a  church,  mission 
board,  religious  school,  etc.  (i.e.  a  genuinely  religious 
organization)  may  permissibly  discriminate  on  the  basis  of 
religion.  However,  an  institution,  school,  association,  or 
organization  that  is  "merely  affiliated"  with  a  religious 
organization,  or  which  was  once  religious  but  now  only  has  a 
moralist  veneer,  is  not  exempt  under  Section  2000e(l).  (See, 
EEOC  V  Townley,  559  F.2d  610  (9th  Cir.  1988)  and  Kamehameha 
Schoo!  ;/Bishop  Estate,  990  F.2d  458  (9th  Cir.  1993)). 

To  be  exempt  from  the  title  VII  religious  employment 
discrimination  prohibitions,  an  organization/institution  must  be 
thoroughly  religious  in  its  ownership/affiliation,  its  purpose 
and  activities,  and,  if  applicable  (in  the  case  of  religious 
schools),  its  faculty  hiring  practices,  its  student  admission 
practices,  its  student  activities,  and  its  curriculum.  Schools 
may  discriminate  on  the  basis  of  religion  in  their  faculty 
employment  practices  "if  the  curriculum  of  such  school  is 
directed  toward  the  propagation  of  a  particular  religion." 

Title  VII  also  provides  an  exemption  for  discrimination  on 
the  basis  of  a  "Bona  Fide  Occupational  Qualification"  (BFOQ),  if 
the  religious  qualification  affects  the  ability  of  the  employee 
to  do  the  job,  AND  relates  to  the  essential  functions  of  the 
employer's  religious  business. 
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BACKGROUND  HISTORY: 
*  *  *  • 

Section  703  of  title  VII  ofthe  Civil  Rights  Act  of  1964,  as 
amended,  prohibits,  among  other  forms  of  discrimination,  any 
(employment)  discrimination  based  upon  religion.  This 
prohibition  is  codified  (placed  in  the  volumes  of  Federal 
Statutory  Law)  at  42  U.S.C.  2000e  et  seq. 

In  1966  and  1967,  guidelines  for  determining  when  religious 
discrimination  had  occurred  (which  were  more  definitive  than 
those  contained  in  the  Civil  Rights  Act),  were  adopted  by  the 
EEOC  (Equal  Employment  Opportunity  Commission).  The  EEOC  is  the 
federal  agency  responsible  for  assuring  that  employers  comply 
with  this  anti-discrimination  law.  These  guidelines  required 
employers  to  "reasonably  accommodate"  the  religious  practices  of 
employees/prospective  employees  unless  the  employer  could  prove 
that  such  an  accommodation  would  produce  an  "undue  hardship"  to 
his  business.  The  burden  of  proof  lay  with  the  employer,  but 
clearly  protected  the  rights  of  religious  persons  (employers  and 
employees)  in  the  wor)^place. 

In  1972  Congress  amended  title  VII,  by  adding  section 
701(j),  to  incorporate  the  1967  guidelines  into  federal  statutory 
law. 

In  1977  the  United  States  Supreme  Court  held,  inter  alia, 
(Trans  World  Airlines,  Inc.  v.  Hardison,  432  U.S.  63  (1977)), 
that  the  concept  of  requiring  employers  to  provide  accommodation 
to  the  non-burdensome  religious  practices  of  their  employees  was 
a  legally  valid  application  of  the  law. 

The  holding  in  Hardison  raised  multiple  concerns,  and  in 
1978  the  EEOC  held  public  hearings  on  religious  discrimination. 
The  Commission  concluded  that: 

1.  The  Hardison  decision  had  produced  mass  confusion  as  to 
the  extent  to  which  an  employer  must  accommodate  the 
religious  practices  of  his  employees. 

2.  Some  common  religious  practices  were  not  being 
accommodated,  in  violation  of  the  law. 

3.  Standard  violations  included  (i.e.  practices  not 
accommodated  by  employers): 

(a)   "Sabbath"     observance     (eg.     Moslems/Friday, 
Jews/Saturday,  Christians/Sunday)  and  religious 
holidays . 
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(b)  Prayer   breaks   during  work   hours   required   by 
certain  religions.   (eg.  Islam) 

(c)  Religious  dietary  laws  (eg.  Judaism). 

(d)  Work  abstention  required  by  certain  religions  when 
mourning  for  the  dead. 

(e)  Religious     prohibitions     against     medical 
examinations . 

(f)  Religious    prohibitions    against    labor   union 
merabe  rship . 

(g)  Religious  dress/personal  grooming  requirements. 

Based  on  these  findings,  the  EEOC  revised  its  guidelines  to 
protect  such  religious  requirements  from  discrimination.  The  most 
current  guidelines  in  force  are  found  in  29  CFR  Ch.  XIV,  Part 
1605  ("Guidelines  on  Discrimination  Because  of  Religion")  (7-1- 
93  Edition,  page  205  et  seq.  )  . 

On  Friday,  October  1,  1993,  in  the  Federal  Register,  the 
EEOC  proposed  a  new  set  of  rules  to  control/define  the  concept  of 
religious  discrimination/harassment  in  the  workplace  (58  FR  51266 
(1993)).  The  original  deadline  for  public  comment  was  November 
30,  1993.  Subsequent  public  concern  over  the  negative  impact  the 
rules  would  produce  motivated  the  Commission  to  extend  the 
deadline  for  public  comment  to  June  13,  1994. 

The  concern  which  has  been  raised  centers  on  three  basic 
issues: 

1.  The  proposed  rules  appear  to  make  a  subtle  shift  from 
protection  o_f  the  religious  practices  of  employees  to  a 
protection  from  the  religious  practices  of  employers, 
fellow  employees,  and  in  some  cases,  non-employees. 

2.  There  is  concern  that  the  same  standards  applied  to 
"sexual  harassment"  in  the  workplace  will  be 
transferred  to  "religious  harassment"  in  the  workplace. 

3.  There  is  concern  that  employers  will  be  liable  for  any 
religious  expression  at  all  in  the  workplace,  including 
that  of  customers,  which  might  offend  their  employees. 
[Ultimately,  by  extension,  (though  this  is  not  the 
currently  proposed  rule,  and  would  clearly  fall  outside 
of  the  current  authority  of  the  EEOC),  some  have 
expressed   the  fear   that   employers   might  be   legally 
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liable  under   federal  law  for  any   religious  expression 
by  employees  which  might  offend  customers.) 

In  short,  if  any  of  these  three  concerns  are  either  the 
intent  or  effect  of  the  proposed  rules,  it  would  produce  a 
strong,  intimidating  pressure  on  employers  to  make  their  places 
of  employment  "religion- free  zones".  Essentially,  those  who 
believe  most  would  have  to  give  way  to  tnose  who  believe  little, 
and  those  who  believe  little  would  have  to  give  way  to  those  who 
believe  nothing  at  all. 
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CURRENT  EEOC  RULES  &  INTERPRETATION  OF  "RELIGIOUS  DISCRIMINATION": 

*  *  *  * 
Section  1605.1 

Section  1605.1  (29  CFR  Ch.  XIV  (7-1-93  Edition])  defines  the 
"religious"  nature  of  a  practice  or  belief  "to  include  moral  or 
ethical  beliefs  as  to  what  is  right  and  wrong  which  are  sincerely 
held  with  the  strength  of  traditional  religious  views."  Id.  at 
205.  (See,  United  States  v.  Seeger,  380  U.S.  163  (1965)  and 
Welsh  V.  United  States,,  398  U.S.  333  (1970).) 

The  protected  religious  practice  or  belief  may  be  unique  to 
the  individual.  It  is  not  necessary  that  it  be  held  by  some 
identifiable  group,  or  even  that  it  be  held  by  the  group  of  which 
the  individual  is  a  member.  The  individual  claiming  religious 
discrimination/harassment  may  be  the  only  individual  in  the  world 
who  holds  to  the  religious  practice/belief,  but  this  uniqueness 
will  not  lessen  the  strength  of  his/her  claim. 


Section  1605.2 

Section  1605.2  (29  CFR  Ch.  XIV  [7-1-93  Edition])  explains 
the  "reasonable  accommodation"  requirement  of  the  law,  and  the 
"undue  hardship"  exception  which  allows  employers  to  discriminate 
on  the  basis  of  religion. 


Section  1605.2(a)  states  that  the  purpose  of  this  section  is 
to  clarify  employer  obligations  regarding  religious  accommodation 
under  title  VII  of  the  Civil  Rights  Act,  and  neither  addresses 
other  forms  of  religious  discrimination  nor  limits  religious 
practices  protected  by  the  Constitution  or  other  federal  law. 
This  is  important  in  that  this  provides  a  priority  of  law  in 
cases  of  conflict  of  laws.  Other  federal  laws  protecting 
religious  practices  take  precedence  over  this  section. 

It  is  also  significant  that  this  section  specifically  states 
that, 

"[t]he  legal  principles  which  have  been  developed  with 
respect  to  discrimination  prohibited  by  title  VII  on 
the  basis  of  race,  color,  sex,  and  national  origin  also 
apply  to  religious  discrimination  in  all  circumstances 
other  than  where  an  accommodation  is  required." 
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Id.  at  205. 


In  other  words,  the  "accommodation"  principle  takes  precedence 
when  there  is  a  conflict  of  legal  principles  established,  for 
instance,  in  a  "sex  discrimination/harassment"  suit,  which  would 
normally  also  be  applied  in  '  a  "religious  discrimination/ 
harassment"  suit.  But  if  the  "accommodation"  principle  is 
unaffected,  principles  established  in  the  interpretation  of  "sex 
discrimination/harassment",  "racial  discrimination/harassment", 
suits  (etc.)  will  apply  to  "religious  discrimination/harassment" 
suits. 

Thus,  under  current  law,  the  order  of  "which  law  takes 
precedence"  is  clearly  established  -  U.S.  Constitution  (eg.  First 
Amendment  "free  speech"),  other  federal  laws  granting  religious 
freedom  (eg.  the  "Religious  Freedom  Restoration  Act"),  the 
"accommodation"  principle,  and  lastly,  the  legal  principles 
hamiflered  out  in  lawsuits  dealing  with  other  forms  of 
discrimination  (race,  sex,  national  origin,  etc.). 


Section  1605.2(b)  deals  with  the  duty  to  accommodate,  and 
has  three  parts. 

The  first  part  makes  it  illegal  to  fail  to  accommodate  a 
religious  practice  of  an  employee  unless  the  employer  proves  that 
such  an  accommodation  would  "result  in  an  undue  hardship  on  the 
conduct  of  the  business." 

The  second  part  requires  labor  unions  to  reasonably 
accommodate  the  religious  practices  of  employees  unless  the  labor 
union  proves  that  the  accommodation  would  result  in  "undue 
hardship"  on  the  union. 

The  third  part  states  that  the  principles  in  the  first  two 
parts  also  apply  to  other  entities  covered  by  title  VII  (eg. 
employment  agencies,  joint  labor-management  committees 
controlling  apprenticeships  or  other  training  or  retraining). 


Section   1605.2(c)   deals   with  the   concept   of   reasonable 
accommodation . 


Section  1605.2(c)(1)  notes: 

1.    It  is   assumed  that   an  employee   will  notify   the 
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employer    of    the    need    for    a    religious 
accommodation. 

2.  Unreasonable  accommodation  essentially  means 
"resulting  in  undue  hardship"  in  carrying  on  the 
business.  An  employer  can  refuse  to  accommodate 
the  employee,  but  only  if  he  can  prove  "undue 
hardship" . 

3.  It  is  not  an  "undue  hardship"  that  many  of  the 
employees   might   need   to  take   advantage   of  the 
religious  accommodation. 


Section  1605.2(c)(2)  deals  with  situations  where  several 
viable  methods  of  accommodation  are  available. 

1.  The  EEOC  has  the  authority  to  decide  if  the  method 
of  accommodation  offered  by  the  employer  is 
reasonable  based  on: 

a.  other  available  alternate  forms  of 
accommodation. 

b.  Other  forms  of  accommodation  actually  offered 
to  the  employee. 

c.  The  form  of  accommodation  offered  by  the 
employer  must  be  the  one  with  the  least 
disadvantage  to  the  employee's  job 
opportunities . 

*  •  *  • 

Section  1605.2(d)  covers  " ( a ] Iternatives  for  accommodating 
religious  practices." 

The  most  commonly  requested  religious  accommodations  are  for 
religious  practices  which  conflict  with  work  schedules,  but  these 
rules  apply  to  other  needed  accommodations  as  well.  The  EEOC 
rules  suggest  a  non- inclusive  list  of  accommodation  alternatives, 
including : 

1.  Voluntary  substitutes  and  "swaps"  between  employees 
with  substantially  similar  qualifications.  The  EEOC 
rules  maintain  that  the  employer  is  obligated  to 
facilitate  the  process  of  helping  the  religious 
employee  find  a  substitute. 
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2.  Flexible  scheduling,  including  "flex-time"  (variable 
arrival  and  departure  times),  floating  or  optional 
holidays,  flexible  work  breaks,  working  during  lunch, 
staggered  work  hours,  and  optional  "make  up"  time,  are 
all  approved  options-  Congress  has  specifically 
enacted  this  type  of  provision  into  law  for  all  Federal 
employees.  5  U.S.C.  5550a  ("Compensatory  Time  Off  for 
Religious  Observances"). 

3.  Lateral  transfers  and  change  of  job  assignments  within 
a  company  are  also  permitted,  so  long  as  they  do  not 
harm  an  employee's  options  for  job  advancement. 

4.  If  an  employee's  religious  practice  does  not  permit  him 
to  join  a  labor  union,  the  union  must  accommodate  him 
even  if  there  is  a  collective  bargaining  agreement 
requiring  all  employees  to  join  the  union.  Instead  of 
joining,  the  religious  employee  may  donate  a  sum 
equivalent  to  union  dues  to  a  charity  of  his  choice. 


Section  1605.2(e)  defines  the  concept  of  "undue  hardship"  to 
include : 

1.  Cost  -  If  accommodation  of  the  religious  practice 
produces  more  than  a  "de  minimis"  cost  (i.e.  minimal, 
negligible  cost)  to  the  employer,  the  employer  is 
exempt  from  the  religious  discrimination  prohibitions 
(i.e.,  he  does  not  have  to  accommodate  the  religious 
employee ) . 

a.  This  standard  is  fluid.  The  EEOC  determines  "de 
minimis"  on  a  case-by-case  basis  considering  such 
factors  as: 

(1)  Is  cost  clearly  identifiable? 

(2)  Size  and  operating  costs  of  employer  (i.e., 
what  percentage  of  company  income  will  be 
needed  to  accommodate  the  religious 
practice? ) 

(3)  How  many  employees  will  need  this  particular 
accommodation? 

b.  After  establishing  the  above  factors,  the  EEOC 
uses  the  Hardison  test  to  find  the  "de  minimis" 
line  which  establishes  "undue  hardship". 


127 


Religious  Harassment/EEOC 
Page  11 


(1)  "(M]ore  than  a  de  minimis  cost"  means  "costs 
similar  to  the  regular  payment  of  premium 
wages  of  substitutes"  to  replace  the 
employee.   [emphasis  supplied] 

(2)  Occasional  payment  of  premium  wages  for 
substitutes  is  not  an  undue  hardship. 

(3)  Temporary  payment   of   premium  wages    for 
substitutes  while  seeking  a  permanent 
accommodation   solution   is   not   an   undue 
hardship. 

(4)  Administrative  costs  involved  in 
accommodation  are  not  an  undue  hardship. 

Seniority  Rights  -  If  religious  accommodation  would 
require  the  violation  of  a  bona  fide  seniority  system, 
this  constitutes  an  "undue  hardship",  and  the  employer 
is  exempt  from  compliance.  (eg.  -  a  case  in  which 
giving  the  religious  person  the  religious  holiday  off 
would  deny  another  senior  employee  his  preference  of 
days  of f . ) 


Section  1605.3 

Section  1605.3  (29  CFR  Ch.  XIV  [7-1-93  Edition))  deals  with 
scheduling  tests/selection  procedures  at  times  that  conflict  with 
the  religious  practices  of  an  employee/prospective  employee. 


Section  1605.3(a)  states  that  accommodation  by  the  employer 
in  scheduling  such  tests  is  required  unless  such  would  produce  an 
undue  hardship. 


Section  1605.3(b)  deals  with  the  employer's  (non-)right  to 
ask  a  prospective  employee  in  advance  whether  the  employee  will 
be  able  to  work  during  the  employer's  scheduled  working  hours. 


Section  1605.3(b)(1) 

1.    Religious   accommodation   rules   apply   to   prospective 
employees  as  well  as  actual  employees. 
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An  employer  who  tries  to  find  out  in  advance  if  he  will 
have  to  make  religious  accommodations  for  a  prospective 
employee  violates  the  law. 

The  employer  further  violates  the  law  if  he  knows  such 
information  by  any  means  and  refuses  to  hire  the 
prospective  employee  on  that  basis. 


*  *  *  * 


Section  1605.3(b) (2; 

1.  An  employer  must  first  offer  a  job  to  an  applicant 
before  asking  whether  or  not  the  applicant  is  available 
to  work  certain  hours/days.  Asking  in  advance  has  an 
"exclusionary  effect"  on  the  job  opportunities  of 
applicants  with  certain  religious  practices. 

2.  Asking  first  violates  title  VII  unless  the  employer  can 
prove  that: 

a.  There  was  no  exclusionary  effect. 

b.  The  question  was  justified  by  business  necessity. 

3.  After  offering  a  job  to  an  applicant,  an  employer  may 
then  ask  if  the  offeree  is  available  to  work  at 
designated  times.  Then  employer  may  then  determine 
under  the  EEOC  guidelines  whether  an  accommodation  is 
possible . 


Section  1605.3(b)(3) 

1.  The  EEOC  assumes  the  employer  is  guilty  of  religious 
discrimination  based  on  the  need  for  accommodation  if: 

a.  The  employer  asked  about  the  applicant's 
availability  to  work  prior  to  offering  the  job. 

b.  The  employer  rejects  an  otherwise  qualified 
applicant  after  finding  out  about  the  need  for 
accommodation . 

2.  The  burden  of  proof  is  on  the  employer  to  show  that 
there  were  other  legitimate  reasons  for  rejecting  a 
qualified  applicant. 
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NEWLY  PROPOSED  EEOC  RULES  ON  "RELIGIOUS  HARASSMENT": 

•  *  *  • 

Introduction 

The  new  rules  currently  under  consideration  by  the  EEOC  were 
proposed  in  the  Federal  Register  on  Friday,  October  1,  1993.  (58 
FR  51266)  The  original  deadline  for  comment  by  the  public 
(November  30,  1993)  was  extended  to  June  13,  1994.  The  EEOC 
proposes  to  insert  the  new  rules  (a.k.a.  "guidelines")  into  the 
Code  of  Federal  Regulations  at  29  CFR  Ch.  XIV,  Sec.  1609. 

rhe   new  proposals,   if  adopted,  will   clearly   affect  the 

current   religious   rights   of   every  employer  and   employee   to 
exercise  religious  expression   in  the  workplace,  and   will  change 

the   emphasis   of   the   current   rules  (which  protect   religious 

practices   of  employees)   into   rules  that   grant   non- religious 

employees   the   right  to   bring   legal  actions   against  religious 
expressions  in  the  workplace. 


What  the  New  Rules  Cover 

It  should  be  noted  at  the  outset  that  the  current 
rules/guidelines  contained  in  Section  1605  deal  with  "Religious 
Discrimination" .  The  newly  proposed  rules/guidelines  in  Section 
1609  deal  with  (as  part  of  a  general  list)  "Religious 
Harassment" .  Both  presume  to  "interpret"  with  correct 
applications  the  prohibitions  against  religious  discrimination  in 
title  VII  of  the  Civil  Rights  Act  of  1964.  In  particular,  they 
are  specifically  designed  to  interpret  section  703  of  title  VII 
in  relation  to  religious  harassment. 

Technically,  Section  1609  is  not  restricted  to  religious 
harassment,  but  covers  harassment  based  on  race,  color,  religion, 
gender,  national  origin,  age  or  disability,  and  therefore  also 
interprets  the  Age  Discrimination  in  Employment  Act  of  1967,  as 
amended  (ADEA)  and  the  Americans  with  Disabilities  Act  of  1990 
(ADA).  It  specifically  does  NOT  apply  to  harassment  that  is 
sexual  in  nature,  which  is  covered  by  the  fairly  recent  EEOC 
"Guidelines  on  Discrimination  Because  of  Sex,  29  CFR  1604.11 
(1992).  (See  also,  EEOC  Policy  Guidance  No.  N-915-050,  "Current 
Issues  of  Sexual  Harassment,"  March  19,  1990  (Sexual  Harassment 
Policy  Guidance)).  (Gender  discrimination  is  not  coterminous 
with  sexual  harassment.  See,  Hall  v.  Gus  Construction  Co.,  842 
F.2d  1010,  1014  (8th  Cir.  1988,  and  Robinson  v.  Jacksonville 
Shipyards,  760  F.  Supp.  1486,  1522  (M.D.  Fla.  1991)).  Therefore, 
in  the  analysis  which  follows,  the  reader  should  assume,  unless 
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stated  otherwise,  that  the  section  applies  to  all  forms  of 
harassment  listed  above,  even  when  religious  harassment  is  the 
only  form  of  harassment  discussed. 


How  the  New  Rules  Fit  Into  Current  Court  Decisions 

Since  at  least  1984,  federal  courts  have  held  that  a 
"patterned  use  of  religious  slurs  and  taunts"  against  a  person  by 
his  co-workers  or  supervisors  is  a  violation  of  his  right  to 
terms  and  conditions  of  employment  that  are  non-discriminatory. 
(Weiss  V.  United  States,  595  F.Supp.  1050  (E.D.  Va .  1984)). 
Theoretically,  therefore,  the  new  rules  should  limit  themselves 
to  this  type  of  religious  harassment  activity. 

Ultimately,  however,  much  of  the  law  dealing  with  harassment 
in  its  various  applications  (gender,  race,  sex,  religion,  etc.) 
is  rooted  in  the  way  the  courts  have  interpreted  and  applied  the 
law  in  race  discrimination/harassment  cases  to  determine  what 
comprises  a  "hostile  work  environment".  (See,  for  example, 
Meritor  Savings  Bank  v.  Vinson,  477  U.S.  57,  65-66  (1986)  which 
applied  racial  harassment  principles  to  a  case  of  sexual 
harassment) . 

In  Vinson,  the  U.S.  Supreme  Court  established  the  generally 
applicable  principle  that  title  VII  guarantees  employees  the 
right  to  a  work  environment  which  is  "free  from  discriminatory 
intimidation,  insult,  and  ridicule."  (See  also,  Patterson  v. 
McLean  Credit  Union,  491  U.S.  164,  180  (1989)). 


Reasons  Claimed  by  the  EEOC  for  Newly  Proposed  Rules 

The  EEOC  claims  that  there  are  at  least  five  reasons  that 
new  rules/guidelines  need  to  be  adopted  to  clarify  the  illegality 
of  "harassment" . 

1.  The  need  for  "consistent  and  consolidated  [emphasis 
supplied]  guidelines"  as  a  means  of  determining  what  is 
illegal  harassment. 

2.  Due  to  the  extensive  attention  given  to  sexual 
harassment  law,  there  is  a  need  to  emphasize  that 
harassment  on  any  other  prohibited  grounds  is  just  as 
illegal . 

3.  The  recent  passage  of  the  ADA  (Americans  with 
Disabilities   Act)   needs   to  be   tied   into   the  anti- 
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harassment  guidelines. 

4.  The  guidelines  are  more  detailed  than  the  former 
"national  origin"  guidelines. 

5.  The  guidelines  clarify  "that  sex  harassment  is  not 
limited  to  harassment  that  is  sexual  in  nature,  but 
also  includes  harassment  due  to  gender-based  animus." 

*  *  *  * 
Actual  Content  of  the  New  Rules 

The   newly  proposed    rules   are   entitled   "Part   1609 
Guidelines  on  Harassment  Based  on   Race,  Color,  Religion,  Gender, 
National  Origin,  Age,  or   Disability."   They  are  laid   out  in  two 
sections.  Section  1609.1   deals  with   the  concept  of   Harassment, 
and  Section  1609.2  deals  with  employer  liability  for  Harassment. 


Section  1609.1 

Section  1609.1,  in  general,  restates  the  EEOC  position  that 
harassment  in  the  workplace  based  on  race,  color,  religion, 
gender,  national  origin,  age,  or  disability  is  per  se  employment 
discrimination  and  violates  one  or  more  provisions  of  title  VII, 
the  ADEA,  the  ADA,  or  the  Rehabilitation  Act. 


Section  1609.1(a) 

There  are  three  ways  the  EEOC  can  find  employment  related 
religious  harassment  in  violation  of  the  above  mentioned 
statutes . 

1.  Terms  of  employment 

2.  Conditions  of  employment 

3.  Privileges  of  employment 

*  *  *  * 

Section  1609.1(b)(1) 
Harassment  is  specifically  defined  as: 

"...  verbal  or  physical  conduct  that  denigrates  or 
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shows   hostility   or   aversion   toward   an    individual 
because  of  his/her  ...  religion   ...  or  that  of  his/her 

relatives  , friends  , or associates  . .  .  "  [  emphasis 

supplied)   Id. 

It  should  be  noted  that  the  elements  contained  in  the  above 
definition  are  not  enough  to  establish  a  claim.  For  example,  if 
an  employer  acted  or  spoke  outside  of  the  presence  of  the 
employee  in  the  above  stated  manner,  and  the  employee  was  not 
affected,  no  harassment  charge  could  be  brought. 

The  rule,  therefore,  provides  three  possible  discrete 
conjunctive  elements  which  will  trigger  a  claim  if  the  prohibited 
conduct  occurs.  (This  is  indicated  by  the  words,  "...and  that:", 
which  follow  "associates"  in  the  definition.)  In  construing  the 
language  legally,  "and"  indicates  that  one  or  more  of  the 
following  elements  is  necessary  to  complete  the  violation.  The 
fact  that  "or"  is  used  between  the  second  and  third  of  the  three 
"completing"  elements  indicates  that  only  one,  not  all  three,  are 
necessary  for  a  violation  to  occur. 

In  other  words,  if  the  prohibited  speech  or  action  is  found 
in  connection  with  one  of  the  following  three  elements,  the 
employer  is  guilty  of  a  violation. 

1.  The  speech  or  action  "[h]as  the  purpose  or  effect 
[emphasis  supplied]  of  creating  an  intimidating, 
hostile,  or  offensive  (emphasis  supplied]  worl< 
envi  ronment . " 

2.  The  speech  or  action  "(h)as  the  purpose  or  effect  of 
unreasonably  interfering  with  an  individual's  worJt 
performance . " 

3.  The  speech  or  action  in  any  other  way  "...  adversely 
affects  an  individual's  employment  opportunities." 

The  danger  of  this  definition  and  its  three  "triggers" 
should  be  immediately  apparent. 

Scenario  #1  - 

A  religious  employer  or  a  fellow  employee  who  is  concerned 
for  the  spiritual  and/or  physical  well-being  of  another  employee 
(i.e.  no  malice  involved)  spealcs  to  the  employee  about  the 
dangers  (for  example)  of  being  involved  in  a  particular  blood- 
drinking  cult.  Even  though  the  speaker  has  no  intent  to  harass, 
and  even  though  he  could  argue  that  he  has  not  "denigrated  or 
shown  hostility  or   aversion"  to   the  employee,  he   can  be   found 


133 


Religious  Harassment/EEOC 
Page  17 

guilty  of  a  violation  in  a  multiple  combination  of  ways. 

1.  In  spite  of  the  employer's  claim  of  innocence,  the 
employee  can  still  sue  and  claim  that  the  employer  is 
lying.  If  the  employee,  shows  that  the  offending  speech 
occurred,  the  burden  of  proof  is  on  the  employer  to 
prove  his  innocence. 

2.  Further,  if  the  employee  can  establish  that  the  speech 
occurred,  he/she  can  clearly  claim  that  the  employer's 
speech  "denigrates  or  shows  hostility  or  aversion" 
because  of  "...his/her  relatives,  friends,  or 
associates  ...."  The  employer's  speech  is 
unquestionably  directed  against  the  people  with  whom 
the  employee  has  chosen  to  associate  in  the  cult. 
Again,  the  burden  of  "proof -of  -  innocence" ,  because  of 
the  normal  EEOC  presuppositions  and  interpretation  of 
its  rules,  is  on  the  speaker. 

3.  It  is  then  only  a  short  step  to  the  first  trigger.  The 
employer  or  fellow  employee  has  in  effect  (even  though 
no  purpose  was  involved),  created  "an  intimidating, 
hostile,  or  offensive  work  environment." 

4.  The  second  trigger  is  also  easily  available.  For 
example,  the  employee  could  claim  that  the  employer  had 
committed  the  tort  of  intentional  infliction  of 
emotional/mental  distress  by  "criticizing  his  religion" 
which  thereby  had  the  purpose  and/or  effect  of 
"unreasonably  interfering  with  (the  employee's]  work 
performance."  This  would  be  particularly  true  if  the 
employee  had  not  been  receiving  high  performance 
ratings  (even  if  for  some  other  reason).  The  burden  of 
proof  would  again  rest  with  the  employer  to  prove  his 
innocence . 

5.  The  third  trigger  is  a  "catch-all"  for  any  speech  or 
action  that  "otherwise  adversely  affects  an 
individual's  employment  opportunities" .  This  is  so 
broad  that  an  employee  could  claim  that  his  employer's 
speech  made  him  depressed  so  he  did  not  come  in  to  work 
on  time  and  therefore  was  passed  over  for  a  promotion  - 
or  even  that  he  had  been  thinking  of  applying  to 
another  company,  but  was  so  depressed  he  didn't  go  to 
the  employment  agency  and  missed  a  better  jobl  It 
would  clearly  put  an  employer  in  jeopardy  if, 
subsequent  to  the  speech,  he  passed  over  the  employee 
to  give  a  promotion  to  someone  else. 

It  5)\ouid  be  obvious  from  these  illustrations  (and  many  more 
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scenarios  and  combinations  are  possible),  the  danger  of  including 
"effect"  as  well  as  "purpose". 

1 .  The  test  for  violation  becomes  purely  subjective  based 
on  the  plaintiff's  claims  concerning  his  own  subjective 
perceptions .  This  perpetuates  the  socially  destructive 
"victim"  mentality  which  may  be  very  profitable  for  an 
employee  with  less  than  honest  motives. 

2.  The  raw  fact  that  speech  or  action  has  occurred  thus 
places  the  speaker  (employer  or  fellow  employee)  in  the 
position  of  being  assumed  guilty  under  normal  EEOC 
procedure  until  proven  innocent.  The  offended  employee 
is  under  no  obligation  to  prove  that  the  purpose  of 
even  the  most  innocent  speech  was  egregious. 

Scenario  #2  - 

Physical  conduct  that  could  be  claimed  as  "denigrating  or 
showing  hostility  or  aversion"  to  an  employee  and  which  has  the 
"effect  of  creating  an  intimidating,  hostile,  or  offensive  work 
environment,"  could  include: 

1.  Placing  religious  literature,  Bibles,  or  neutral 
literature  designed  to  make  initial  contact  with 
individuals  for  later  proselytizing  by  religion. 

2.  Placing  crucifixes  in  hospital  rooms  or  on  the  walls  of 
Catholic  owned  businesses,  or  crosses,  menorahs,  "star 
of  David",  religious  art,  framed  Bible  verses,  and 
other  forms  of  religious  decoration  and  religious 
symbols  in  the  workplace.  (This  would  not  be  an 
extreme  interpretation  of  the  law  in  light  of  U.S. 
Supreme  Court  rulings  concerning  religious  symbols 
connected  to  public/government  property,  public 
schools ,  etc  .  ) 

There  are,  no  doubt,  many  employees  who  would  be  willing  to 
claim  the  first  "trigger",  that  the  presence  of  such  literature 
or  symbols  created  an  "offensive  work  environment"  in  the  hope  of 
obtaining  the  monetary  benefits  of  an  EEOC  suit.  Such  an 
employee  could  also  easily  claim  the  second  "trigger",  that  the 
presence  of  such  items  unreasonably  interfered  with  his  work 
performance  because  of  the  mental  and  emotional  pressures  caused 
by  such  items.  And  the  third  "trigger"  could  be  pulled  by  a 
claim  that  the  employee's  dislike  of  such  items  was  known  to  the 
employer  and  resulted  in  a  restriction  of  the  employee's 
employment  opportunities. 
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Section  1609.1(b)(2) 

Section   1609.1(b)(2)  demonstrates   that   the  above   posited 
scenarios  are  probable  rather  than  unlikely.   This  section  deals 
with   specific   activities   that  will   explicitly   be   considered 
"religious  harassment".   The  language  of  the  section  states: 

"Harassing  conduct   includes,  but   is   not  limited   to, 
[emphasis  supplied]  the  following: 

(i)  Epithets,  slurs,  negative  stereotyping,  or 
threatening,  intimidating,  or  hostile  acts, 
that  relate  to  ...  religion  ...;  and 

(ii)  Written  or  graphic  material  that  denigrates 
or  shows  hostility  or  aversion  toward  an 
individual  or  group  [emphasis  supplied] 
because  of  ...  religion  ...  and  that  is 
placed  on  walls,  bulletin  boards,  or 
elsewhere  on  the  employer's  premises,  or 
circulated  in  the  workplace."  (emphasis 
supplied ] 

Any  of  the  above  described  scenarios,  or,  for  example, 
playing  a  radio  tuned  to  a  religious  station,  could  be  claimed  as 
"intimidating  or  hostile  acts"  in  violation  of  sub-part  (i).  But 
an  even  stronger  claim  could  be  made  under  sub-part  (ii). 
Handing  a  "Gospel  Tract"  or  religious  magazine  to  an  employee,  or 
even  making  it  available  in  a  waiting  room  or  employee  lounge 
could  be  considered  "denigration  ...  hostility  or  aversion"  to  an 
individual  of  a  different  religion  or  to  his  religious  group. 

The  common  practice  of  some  religious  employees  of  leaving 
religious  literature  in  washrooms  could  place  the  employer  in 
double  jeopardy.  Intimidating  the  religious  employee  to  cease 
and  desist  might  bring  a  suit  based  on  "denigrat( ion ]  ... 
hostility  or  aversion  ...  because  of  religion",  but  failure  to 
stop  the  religious  employee  could  bring  a  suit  from  those 
offended  by  the  literature.  The  employer  is  placed  in  an 
impossible  "Catch  22"  situation. 

Placing  a  statue  of  the  Virgin  Mary  in  an  office  that 
offends  a  protestant  employee,  placing  a  cross  on  the  wall  that 
offends  a  Jewish  employee,  having  a  Bible  on  a  desk  that  offends 
a  secular  humanist,  neo-pagan  (a  growing  tax-exempt  religion  in 
California),  or  Buddhist,  could  easily  be  declared  in  violation 
of  sub-part  ( i  i ) . 
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The  EEOC  solution  will  require  a  denial  of  one  or  the  other 
employees  (or  the  employer  as  the  case  may  be)  of  his  "rights". 
Since  the  tenor  of  this  section  is  to  prevent  offensive  written 
materials  in  the  workplace,  the  probable  conclusion  of  such  a 
conflict  would  fall  in  favor  of  the  employee  bringing  the 
complaint  against  the  literature.  In  other  words,  the  First 
Amendment  free  speech  rights,  and/or  in  the  case  of  an 
owner/employer,  his  property  rights  or  contract  rights  to  the 
premises  would  have  to  yield  to  the  bureaucratic  guidelines  of  an 
unelected  administrative  body. 

The  real  solution  should  be  to  protect  religious  expression 
in  harmony  with  the  First  Amendment,  and  provide  a  healthy 
environment  for  religion  to  enter  the  free  market  of  competing 
ideas  unhampered  by  laws  that  chill  free  speech.  It  is  a 
violation  of  the  United  States  Constitution  -  the  supreme  law  of 
the  land  -  and  great  bodies  of  federal  statutory  law,  to  allow 
administrative  rules  and  guidelines  which  were  implemented  by 
unelected,  anonymous  bureaucrats  to  preempt  the  Constitution. 


Section  1609.1(c) 

The  legal  standard  by  which  a  violation  is  to  be  determined 
is  the  "reasonable  person"  standard  as  defined  by  the  EEOC! 
Normally,  the  "reasonable  man"  is  a  commonly  used  legal  fiction 
to  describe  a  non-existent  person  who  would  act  "reasonably"  or 
with  average  reasonability  in  every  circumstance.  The 
"reasonable  man"  in  all  other  normal  areas  of  the  law  has  no 
race,  gender,  religion,  national  origin,  or  any  other  suspect 
classification.  In  normal  legal  controversies,  when  this 
standard  is  applied  (for  example,  a  tort  suit),  the  question  is 
asked,  "what  would  a  reasonable  person  have  done  under  the 
circumstances?" 

Under  Section  1609.1(c),  however,  the  EEOC  defines  the 
"reasonable  person"  standard  to  be  used  in  applying  these  rules 
as  follows: 

"The     'reasonable    person'  standard     includes 

consideration  of  the  pe  rspective  (emphasis  supplied)  of 

persons  of  the   alleged  victim's  ...  religion   ....   It 

is   not   necessary   to  make   an  additional   showing  of 
psychological  harm." 

First,  this  is  a  major  change  in  a  well  established  legal 
standard,  made  not  by  a  court  or  the  Congress,  but  by  an 
administrative  agency. 
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Secondly,  this  rule  is  a  violation  of  the  second  and  third 
prongs  of  the  Lemon  test.  (Lemon  v.  Kurtzman,  403  U.S.  602 
(1971))  The  second  prong  states  that  the  principle/primary 
effect  of  the  law  in  question  must  "neither  advance  nor  inhibit 
religion."  These  proposed  guidelines  clearly  advance  negative 
forms  of  religion  while  inhibiting  positive  expression  of 
religion.  The  third  prong  prohibits  "excessive  government 
entanglement  with  religion."  This  rule  would  require  the  EEOC  or 
the  courts  to  determine  what  the  tenets  of  a  religion  included, 
how  a  reasonable  religious  person  in  that  religion  would  view  his 
religion  and  its  relation  to  the  "outside  world,"  and  what  such  a 
religious  person  would  do  based  on  his  (court  determined) 
religious  beliefs.  All  of  these  activities  are  clearly 
"excessive  government  entanglement  with  religion." 

In  the  third  place,  not  only  is  this  a  violation  of  Lemon, 
but  it  produces  the  impossible  requirement  of  determining  the 
basic  tenets  of  every  religion  and  every  individual  claiming  to 
have  any  form  of  religious  belief.  As  noted  in  Section  1605.1, 
the  religious  nature  of  a  practice  or  belief  can  be  unique  to  the 
individual.  Every  single  case  would  require  the  court  or  the 
EEOC  to  make  an  "in-depth"  investigative  plunge  into  religious 
faith. 

In  the  fourth  place,  the  EEOC  test  is  invalid  on  grounds  of 
being  over-broad,  vague,  and  highly  subjective.  It  requires 
consideration  of  the  "perspective"  of  the  fictional  "reasonable 
(religious)  person"  of  a  particular  religion.  How  could  a  court, 
or  an  EEOC  investigation  composed  of  a  mix,  for  example,  of 
Protestants,  Roman  Catholics,  atheists  and  agnostics,  determine 
what  a  "reasonable  Hindu"  would  do  under  circumstances  similar  to 
the  complaint.  It  has  been  estimated  that  Hinduism  has  over  330 
million  gods.  Some  Hindu  gods,  li)ce  Kali,  require  the 
strangulation  of  human  victims  as  a  religious  act.  Others  forbid 
the  taking  of  any  life  -  even  of  an  insect.  Is  the  EEOC  or  the 
court  really  going  to  be  able  to  determine  what  comprises 
"reasonable"  Hindu  belief  and  practice  upon  which  a  particular 
activity  by  an  employer  or  fellow  employee  constitutes  an 
"intimidating,  hostile,  or  offensive  work  environment"? 

Fifth,  this  rule  constitutes  a  violation  of  equal  rights. 
An  employer,  under  this  standard,  would  be  able  to  commit  far 
more  egregious  acts  of  discrimination  and  harassment  against  a 
person  of  a  pacifist  "nature  religion"  than  he  might  be  able  to 
commit  against  a  member  of  a  volatile  Islamic  fundamentalist 
sect.  Will  the  law  not  protect  the  rights  of  the  pacifist  nature 
worshipper  for  identical  acts  by  an  employer  that  would  be 
actionable  by  a  Moslem? 
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Sixth,  the  rule  is  internally  inconsistent.  Section  1605.1, 
as  noted  previously,  states  that  the  religious  nature  of  a 
practice  or  belief  may  be  unique  to  the  individual.  It  does  not 
have  to  be  held  by  any  organized  religious  group,  and  it  may,  in 
fact,  be  different  from  beliefs. held  by  the  religious  group  of 
which  the  complainant  is  a  member.  This  fact  produces  the 
internal  inconsistency  that  either  the  offended  employee  is  his 
own  "reasonable  (religious)  person"  standard  (if  his  belief  is 
unique),  or,  since  there  are  no  other  "persons  of  the  alleged 
victim's  ...  religion"  by  which  to  determine  the  "reasonable 
(religious)  person"  standard,  he  loses  his  right  of  protection 
from  religious  discrimination/harassment. 

Seventh,  no  damages  need  be  shown  to  win  the  suit.  Not  even 
"psychological  harm"  needs  to  be  alleged  or  proven.  A  bald 
assertion  of  a  work  environment  hostile  to  the  (previously 
unknown  to  the  employer)  religious  tenets  of  the  employee  (and 
perhaps  unique  to  the  employee),  coupled  with  some  act  or  word  of 
the  employer,  subjectively  determined  "offensive"  by  the 
perspective  of  the  "victim",  will  be  enough  to  collect  in  a 
lawsuit. 

It  should  be  noted  that  the  EEOC  has  taken  the  position  that 
it  is  not  necessary  for  a  pattern  of  violations  to  occur  to 
demonstrate  liability.  A  single  occurrence  is  all  that  is 
necessary.  In  a  footnote  to  this  section,  the  Commission  cites 
Daniels  v.  Essex  Group,  Inc.,  937  F.2d  1264,  1274  &  n.4  (7th  Cir. 
1991),  in  which  the  "court  noted  that  even  where  harasser  was  a 
CO -worker  [not  even  an  employer  -  emphasis  supplied],  one 
egregious  incident,  such  as  performing  KKK  ritual  in  workplace, 
would  create  hostile  environment."  In  other  words,  one  act  by  an 
employer  or  fellow  employee  is  enough  to  trigger  the  employer's 
liability.  (See  discussion  below  of  Section  1609.2) 

It  should  also  be  noted  that  this  section  uses,  for  the 
first  time,  the  undefined  term  "abusive"  to  describe  harassment. 


Section  1609.1(d) 

This  section  imposes  an  affirmative  duty  on  the  employer  "to 
maintain  a  working  environment  free  of  harassment"  as  described 
in  the  preceding  sections.  (See  also.  Commission  Decision  No. 
YSF  72-1114,  and  CCH  EEOC  Decision  (1973),  paragraph  6347.)  In 
other  words,  an  employer  is  in  violation  of  this  guideline  (which 
effectively  functions  as  law  if  a  complaint  arises)  if  he  remains 
ignorant  of  the  requirement,  passively  waits  for  something  to 
happen,  or  more  probably,  hopes  nothing  will  happen.  The 
guideline  requires  him   to  take  positive  steps  to   guarantee  that 
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nothing  will  happen. 

An  employer,  in  an  attempt  to  comply  vith  the  rule,  might 
take  steps  which  he  believes  in  good  faith  will  fulfill  this 
requirement.  Subsequent  to  a  challenge,  however,  he  may  find 
that  the  EEOC  concludes  that  his  methods  of  prevention  were 
inadequate,  based  on  the  fact  that  a  complaint  was  filed 
indicating  that  some  violation  did  occur. 

As  noted  in  the  next  section,  this  is  a  very  probable 
occurrence  since  every  case  is  handled  on  a  "case -by-case"  basis. 
The  employer  will  be  held  liable  even  though  there  was  no  "bright 
line"  by  which  he  might  determine  if  his  actions  fulfilled  his 
affirmative  duty.  This  will  encourage  employers,  in  practical 
effect,  to  enforce  rules  mandating  a  " religion- free  zone"  in  the 
workplace,  as  this  will  be  the  only  "safe"  method  of  fulfilling 
their  affirmative  duty. 

This  section  (1609.1(d))  also  gives  third  parties  the  right 
to  file  a  complaint  against  an  employer  for  alleged  violations. 

"Harassing  conduct  may  be  challenged  even  if  the 
complaining  employee(s)  are  not  specifically  intended 
targets  of  the  conduct."   I_d. 

In  other  words,  if  "Joe"  feels  that  the  "employer"  has 
violated  the  religious  harassment  guidelines  in  relation  to 
"Bill",  Joe  may  file  a  complaint  even  if  "Bill"  does  not!  Joe  is 
not  required  to  be  of  the  same  religious  persuasion  or 
sensitivities  as  Bill  in  order  to  file  the  complaint.  In  fact, 
the  implication  is  that  he  is  not  -  otherwise  he  could  file  the 
complaint  on  his  own  behalf. 

The  danger  in  this  arrangement  is  that  it  grants  to  a  total 
stranger  the  authority  to  determine  what  are  or  what  should  be 
the  religious  sensitivities  of  another.  This  entrance  into  the 
wildly  subjective  and  speculative  realm  of  letting  employee  "A" 
declare  what  he  thinks  are  the  religious  beliefs  and 
sensitivities  of  employee  "B"  makes  it  almost  impossible  for  an 
employer  to  protect  himself  against  charges  by  an  employee 
determined  to  file  suit. 


Section  1609.1(e) 

This  section  establishes  the  "totality  of  the  circumstances" 
test  to  determine  if  a  violation  has  occurred.  This  would  be  an 
excellent  test  i_f  reasonable,  concrete,  non-oppressive  rules  were 
contained  in  the  proposed  guidelines.   Such  rules  would  enable  an 


140 

Religious  Barassment/EEOC 
Page  24 

employer  to  take  positive  action  to  protect  religion  in  the 
workplace  from  harassment,  rather  than  being  intimidated  into 
suppressing  religion,  or  more  likely,  eliminating  it  from  the 
workplace. 

However,  due  to  the  vague,  ambiguous,  over  -  reaching, 
subjective  nature  of  the  proposed  rules,  a  hostile  environment 
for  religion  is  created,  and  a  "totality  of  the  circumstances" 
test  places  every  case  at  risk  of  personal  legal  interpretations 
or  biases  of  the  individual  or  group  hearing  the  complaint.  This 
could  work  in  favor  of  the  religious  expressions  of  an  employee. 
It  could  also  work  against  such  expressions.  The  point  is,  the 
results  of  such  an  approach  would  be  highly  inconsistent,  and 
thus  produce  an  unstable,  poorly  tailored  body  of  law  which  would 
chill  the  First  Amendment  rights  of  religious  persons. 

Thus,  "determination  of  the  legality  of  a  particular  action 
...  made  from  the  facts,  on  a  case-by-case  basis",  lacks  a 
unifying  touch-stone  which  would  guarantee  consistency  of 
results.  The  need  for  consistency  is  the  heart  of  the  very  first 
reason  the  Commission  gave  for  why  the  new  guidelines  should  be 
implemented.   (See  above,  p. 14) 

As  discussed  below,  the  only  way  to  obtain  this  desired 
consistency  is  to  separate  (and  separately  define)  the 
regulations  on  "religious  harassment"  from  other  forms  of 
harassment.  To  do  so,  however,  requires  that  the  first  reason  of 
the  Commission  for  making  new  rules  (to  provide  consolidation  and 
consistency)  be  severed.  To  be  consistent,  religious  harassment 
cannot  be  consolidated  with  other  forms  of  harassment. 


Section  1609.2 

This  section  deals  with  the  liability  of  employers  for  any 
harassment  that  occurs  under  their  authority.  It  notes  the  times 
when  employers  will  be  found  guilty  of  violations  for  speech  or 
actions  committed  by  others  against  an  employee. 


Section  1609.2(a) 

As  would  be  expected,  an  employer  is  liable  for  his/her 
("its",  in  the  case  of  a  corporation)  own  conduct.  However,  this 
section  also  applies  the  law  of  agency  to  (religious)  harassment. 

Roughly  defined,  agency  is  a  relationship  agreed  upon  by  two 
parties   in  which  the   agent  (employee)   acts   on  behalf   of  the 
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principal  (employer)  to  accomplish  an  objective  of  the  principal. 
In  short,  an  agent  is  one  who  is  subject  to  the  control  of  the 
principal  in  some  mutually  agreed  upon  way. 

Section   1609.2  makes  no   distinction  between  general  agency 

(essentially  unrestricted   authority   to  act   on   behalf  of  the 

principal)  and  special  agency  (authority  to  act  in  a  single 
transaction  or  in  a  series  of  disconnected  transactions). 

If  an  agent  of  an  employer  (as  distinct  from  an  independent 
contractor  hired  by  an  employer,  but  see  below  for  employer 
liability  for  actions  of  non-employees)  violates  the  religious 
harassment  guidelines,  the  employer  is  held  liable.  In  light  of 
the  indefinite  and  floating  boundaries  established  in  Section 
1609.1,  this  could  place  an  employer  at  very  high  risk. 

Since  "agents"  are  listed  as  distinct  from  "supervisory 
employees"  in  this  section,  and  are  also  apparently  distinct  from 
the  "co-workers"  covered  by  Section  1609.2(b),  the  term  as  used 
in  this  section  probably  applies  to: 

1.  Management  personnel  not  in  direct  supervisory 
capacities . 

2.  Individuals  who  do  not  have  the  status  of  independent 
contractors,  hired  by  the  employer  for  some  purpose 
outside  of  the  normal  working  group  of  employees  of 
which  the  complaining  employee  is  a  part.  (For 
example,  this  might  include  a  temporary  employee.) 

In  short,  if  either  "agents"  or  "supervisory  employees"  are 
involved  in  religious  harassment  in  the  workplace,  the  employer 
is  liable,  if  either  of  the  following  two  sub-sections  apply. 


Section  1609.2(a)(1) 

An  employer  is  liable  for  the  acts  of  his  agents  or 
supervisory  employees  if  the  employer  "knew  or  should  have  known 
(emphasis  supplied]  of  the  conduct  and  failed  to  take  immediate 
and  appropriate  corrective  action." 

Ignorance  of  a  violation  is  no  excuse.  The  EEOC  will 
determine,  based  on  their  own  guidelines,  if  an  employer  should 
have  known  of  the  violation.  The  commentary  to  this  section 
states  that: 

"A  written   or   verbal  grievance   or   complaint,   or  a 
charge  filed  with  the  EEOC,  provides  actual  notice. 
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Evidence  that  the  harassment  is  pervasive  may  establish 
constructive  knowledge."   Id. 

The  only  way  an  employer  can  avoid  liability  at   this  point 
is   by   taking   "immediate   and  appropriate  corrective   action." 
Unfortunately,  the  guidelines  do  not  list  any  examples  of  what 
the  EEOC  would  consider  as   "immediate  and  appropriate  corrective 
action[ s]  . " 

As  discussed  under  Section  1609.1  above,  the  probable 
reaction  of  an  employer  against  the  religious  expression  of  an 
agent  or  supervisor  would  either  be  severe  discipline/suppression 
of  religious  expression  or  dismissal  in  order  to  avoid  liability 
and  legal  trouble  with  the  complainant. 

This  produces  a  chilling  effect  on  the  First  Amendment 
rights  of  freedom  of  religion  and  free  speech. 


Section  1609.2(a)(2) 

An  employer  is  also  liable  in  every  case  in  which  a 
"harassing  supervisory  employee  is  acting  in  an  'agency 
capacity'."  This  statement  tends  to  blur  the  attempted 
distinctions  implied  in  1609.2  between  "agents"  and 
"supervisors".  The  supervisor  in  the  workplace  would  almost 
always,  without  exception,  be  considered  the  agent  of  the 
employer  in  relation  to  supervised  employees. 

Apparently  what  this  section  is  attempting  to  say  is  that  if 
a  supervisor,  who  is  unquestionably  an  agent  in  the  work 
relationship,  harasses  an  employee,  the  employer  will  be  liable 
even  if  he  could  not  be  expected  to  have  any  knowledge  of  the 
incident.  This  is  the  absolute  rule  of  an  employer's  liability 
for  an  agent. 

But  the  rule  is  confused  further  by  a  modifier  which  states 
that  the  EEOC  will  examine  "the  circumstances  of  the  particular 
employment  relationship  and   the  job   functions  performed  by   the 

harassing  individual "   Why?   If  the  offender  is  a  supervisory 

employee,  he  is  in  fact  an  agent  of  the  employer  in  relation  to 
the  subordinate  employee.  No  examination  is  necessary  to 
determine  agency.  This  part  of  the  subsection  should  be  dropped 
for  lack  of  clarity,  or  rewritten. 

Section  1609.2(a)(2)  then  takes  up  the  subject  of  "apparent 
authority."  "Apparent  authority"  is  also  a  concept  from  the  law 
of  agency  which  describes  a  situation  in  which  a  principal  either 
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knowingly  or  negligently: 

1.  Allows  an  agent  to  assume  he  has  authority  to  act  on 
the  principal's  behalf,  which  authority  the  principal 
has  not  actually  given,  or, 

2.  Allows  third  parties  to  assume  that  the  principal  has 
given  the  agent  authority  to   act  on  his  behalf,   which 
authority  has  not  actually  been  given. 

In  such  cases,  the  principal  is  bound  or  held  liable  for  the 
acts/transactions  of  the  agent  with  apparent  authority  in 
relation  to  third  parties. 

Here,  in  this  section,   in  order  to  avoid  liability   for  the 
acts  of  agents  (supervisors?)  against  third  parties  (employees) 
under  the  "apparent  authority"  doctrine,  an  employer  must: 

1.  "Institute  an  explicit  policy  against  harassment." 

2.  Clearly  and  regularly  communicate  that  policy  to  his 
employees . 

3.  "Establish  a  reasonably  accessible  procedure"  for 
harassment  victims  to  complain  to  the  right  officials 
who  can  act  on  the  complaints. 

If  the  employer  either  willfully  or  negligently  fails  to  do 
these  three  things,  he  will  be  held  to  have  given  apparent 
authority  to  his  agent  to  do  the  harassing  acts  (and  thus  held 
liable  for  the  acts  of  that  agent). 

Note:  According  to  the  official  commentary  preceding  the 
proposed  guidelines,  "[t]his  is  the  same  standard  of  liability 
for  harassment  by  supervisors  applied  by  the  Commission  to  cases 
of  sexual  harassment.  See  Sexual  Harassment  Policy  Guidance." 
(58  FR  51268,  Friday,  Oct.  1,  1993) 

This  is  perhaps  the  main  section  for  turning  the  employer 
into  the  "bully"  arm  of  the  federal  government  for  the 
suppression  of  religious  expression.  The  average  employer  is  not 
going  to  understand  the  rules  as  they  relate  to  "religious 
harassment."  He  will,  however,  understand  the  concept  that  he 
can  get  sued  within  an  inch  of  his  life  if  anybody  in  his 
worlcplace  (he,  his  supervisors,  his  employees,  and  even 
outsiders)  are  named  defendants  in  a  "religious  harassment" 
claim.  He  bears  liability  for  almost  everyone  in  his  workplace 
who  is  "guilty"  of  a  violation. 

The  employer  without  strong  personal  religious  convictions 
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who  wants  to  remain  "hassle  free"  and  who  has  any  sense,  will 
choose  simply  to  "institute  an  explicit  policy"  banning  all 
religious  expression  in  the  workplace. 

"Clearly  communicating"  the  policy  on  a  "regular  basis" 
will,  in  most  cases,  involve  an  ignorant  and  inaccurate  statement 
of  the  rules/guidelines,  coupled  with  fear  tactics,  perhaps 
reminiscent  of  the  "common-man"  political  training  sessions  in 
the  various  worker  paradises  of  the  world.  This  will  clearly  do 
nothing  to  protect  religious  rights  and  expression  through  the 
prevention  of  religious  harassment.  It  will  merely  curtail  those 
rights  under  the  intimidating  threat  of  those  who  dislike 
religion.  Establishing  a  "reasonably  accessible"  system  for 
filing  complaints  will  further  encourage  the  suppression  of 
religious  expression  as  discussed  under  Section  1609.1  above. 
This  three  part  requirement  is  also  reiterated  and  expanded  in 
Section  1609.2(d)  (See  below). 


Section  1609.2(b) 

This  section  deals  with  an  employer's  liability  for  actions 
of  (lower  level)  employees  among  themselves.  An  employer  can  be 
held  liable  when  a  co-worker  (same  level  employee  as  the 
complainant)  is  guilty  of  religious  harassment. 

If  one  employee  harasses  (as  defined  in  these  guidelines) 
another  employee,  the  EEOC  holds  the  employer  responsible  if: 

1.  The   employer  himself  knew  or  should   have  known  of  the 
conduct, 

2.  An  agent  of  the   employer  knew  or  should  have   known  of 
the  conduct. 

3.  A  supervisory  employee  knew  or  should  have  known  of  the 
conduct. 

4.  And,   "the   employer   failed   to   take    immediate   and 
appropriate  corrective  action." 

Again,  unfortunately,  the  guidelines  fail  to  list  examples 
of  what  the  EEOC  would  consider  "immediate  and  appropriate 
corrective  action." 

This  is  a  troubling  section,  particularly  when  the  second 
point  is  considered.  If  any  agent  of  the  employer,  as  determined 
by  the  EEOC,  "should  have  known"  of  the  claimed  religious 
harassment,  and  the  employer  fails  to  take  "immediate  and 
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appropriate  corrective  action",  the  employer  is  guilty.  What  if 
the  agent  does  not  know  a  third  party  violated  the  complainants 
"rights"?  The  employer  is  guilty  if  the  EEOC  determines  the 
agent  "should  have  known".  What  if  the  agent  knows  and  fails  to 
tell  the  employer?   The  employer  is  clearly  guilty. 

This  rule  (and  its  parallel  clones)  has  the  disturbing 
possibility  of  turning  companies  into  groups  of  ruthless  lawsuit 
predators,  persecutors  of  "religious-expression-which-might-be- 
considered-of f ensive" ,  or  simply  anti -business  destroyers  that 
put  unwary  or  principled  companies  out  of  business. 


Section  1609.2(c) 

This  section  notes  the  possibility  that  an  employer  could  be 
liable  for  speech/acts  of  religious  harassment  (as  defined  in 
1609.1  above)  performed  by  non-employees  against  an  employee,  if 
such  occurs  in  the  workplace! 

An  employer  will  be  held  liable  for  religious  harassment  by 
a  non-employee  against  an  employee  in  the  following  situations: 

1.    The  employer  knew   or  should  have  known   (as  determined 
by  the  EEOC)  of  the  prohibited  conduct. 

•  2.    An  agent  of  the   employer  knew  or  should  have   known  of 
the  prohibited  conduct. 

3.  A   supervisor   knew   or   should   have   known    of   the 
prohibited  conduct. 

4.  Any   of   the   above   "failed    to   take   immediate   and 
appropriate  correction,  as  feasible". 

(NOTE:  This  is  different  than  the  requirement  for 
action  when  the  problem  arises  between  co-workers.  In  that  case, 
the  rule  specifically  states  that  the  employer  is  liable  if  the 
employer  fails  to  take  action.  Under  this  section  nothing  is 
said  about  the  employer  taking  action.  The  construction  implies 
that  if  any  of  those  listed  who  knew  or  should  have  known  fails 
to  take  action,  the  employer  is  liable.) 

The  Commission  will  make  a  determination  of  guilt  on  a  case- 
by-case  basis  taking  the  following  questions  into  account: 

1.    What  was  the  extent  that  the   employer  had  control  over 
the  non-employee? 


146 


Religious  Harassment/EEOC 
Page  30 

2.    Did  the   employer  have  any  other   legal  responsibility 
related  to  the  conduct  of  the  non-employee. 

Although  an  employer  might  escape  from  liability  for  the 
acts  of  independent  contractors  under  the  sections  dealing  with 
agency,  independent  contractors-  could  clearly  fit  into  this 
section.  Other  possible  applications,  however,  are  far  more 
serious  than  the  possibility  of  an  occasional  independent 
contractor  who  might  violate  the  religious  harassment  rules. 

In  the  first  place,  this  section  makes  the  employer,  et  al. , 
a  pseudo  "enforcement  agency"  of  the  state.  If  a  non-employee 
commits  an  act  of  "religious  harassment"  against  an  employee,  the 
rule  states  that  the  one  who  knows  (or  should  have  known)  must 
"take  immediate  and  appropriate  corrective  action,  as  feasible." 
"Feasible"  is  defined  as  "capable  of  being  done  . . .  capable  of 
being  dealt  with  successfully."  (Webster's  New  Collegiate 
Dictionary,  303.)  If  an  employer  has  the  capability  (ability, 
not  permission  -  permission  is  given  by  the  mandate  of  the  rule) 
of  implementing  "immediate  and  appropriate  corrective  action,"  he 
must  do  sol  What  in  the  world  does  this  include?  What  can  an 
employer  do  to  a  non-employee  without  risking  a  tort  suit?  The 
proposed  EEOC  guidelines  are  painfully  silent. 

Several  scenarios,  however,  come  to  mind.  Imagine  a  regular 
patient  of  a  doctor  coming  to  the  doctor's  office  for  a  checkup. 
He  strikes  up  a  conversation  with  the  receptionist  or  nurse  and 
offers  her  a  "Gospel  Tract".  She  is  offended.  She  "feels"  that 
her  working  environment  has  just  become  hostile  and  intimidating. 
She  tells  the  doctor  that  she  is  going  to  sue  his  stethoscope 
right  off  his  neck  if  he  doesn't  do  something  about  "that  awful 
man  out  there"  right  now.  What  is  the  doctor  supposed  to  do 
about  his  dilemma?  Should  he  risk  the  suit?  Should  he  offend 
his  patient  with  whom  he  has  tried  to  develop  a  cordial  and 
professional  relationship? 

Imagine  a  priest  coming  to  visit  a  businessman  from  his 
parish  to  ask  for  a  donation  for  the  parochial  school.  As  he 
waits  outside  the  office  in  a  workroom  he  pulls  out  his  rosary 
beads  and  begins  to  quietly  repeat  "Our  Father  which  art  in 
heaven  ..."  A  Jehovah's  Witness  who  believes  that  the  priest  is 
performing  an  evil  ritual  is  violently  agitated  and  cannot  keep 
his  mind  on  his  job.  He  ruins  an  expensive  project  and  later 
when  his  Protestant  supervisor  chews  him  out,  he  threatens  to  sue 
the  company  for  "religious  harassment."  The  supervisor  tries  to 
calm  the  employee  down,  and  fails  to  tell  the  employer.  When  the 
suit  breaks,  must  the  businessman  tell  the  priest  he  may  never 
again  enter  the  premises? 
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Imagine  the  gabby,  somewhat  brainless,  totally  non- religious 
wife  of  the  tennis  "pro"  at  the  country  club.  He's  a  part-time 
employee.  His  wife  drops  by  one  day,  and  while  she  is  waiting 
for  him  to  come  in  off  the  court  she  starts  to  chat  with  the 
Jewish  desk  cleric,  babbling  on  and  on  about  the  wonderful  little 
pig  farm  she  and  her  husband  have-  on  the  side  to  try  to  make  ends 
meet.  The  clerk  has  just  found  his  "kosher"  roots.  She  invites 
him  over  for  a  "wonderful  dinner  of  pork,  hara,  sausage,  bacon  and 
pig  knuckles".  As  she  rattles  on  and  on,  the  clerk  begins  to 
boil.  He  turns  suddenly  on  his  heels,  stomps  into  the  manager's 
office  and  threatens  a  law  suit.  Should  the  manager  fire  the 
tennis  pro  as  an  appropriate  way  to  "take  immediate  and 
appropriate  actions,  as  feasible?" 

Imagine  an  Serbian  Orthodox  Priest  walking  into  a 
construction  office  where  a  Moslem  who  has  just  escaped  the  war 
in  Bosnia  is  working.  The  Moslem  "sees  red"  and  threatens  to  sue 
the  employer  if  he  does  business  with  the  Serbian  Orthodox  church 
and  constructs  their  new  sanctuary.  He  claims  it  would 
absolutely  make  the  work  environment  the  most  religiously  hostile 
place  on  earth.   What  is  the  employer  to  do? 

The  illustrations  of  impossible  situations  are  infinite. 
These  bizarre  EEOC  guidelines  are  the  equivalent  of  placing 
multiple  tons  of  dynamite  in  the  Hoover  Dam  and  lighting  the 
fuse.  They  are  more  than  an  invitation  to  open  the  floodgates  of 
litigation,  causing  religious  warfare,  religious  persecution,  and 
religious  suppression. 


Section  1609.2(d) 

This  section  deals  with  "prevention"  as  the  "best  tool  for 
the  elimination  of  harassment."   The  rule  states  that: 

"An  employer  should   take  [emphasis   supplied]  all   the 
steps    necessary    to   prevent    harassment    from 
occurring ..." 
Id. 

"Should  take"  gives  a  fairly  reliable  indication  that  the 
EEOC  plans  to  hold  employers  to  all  the  following  steps  in  order 
to  avoid  liability.  (See,  discussion  of  Section  1609.2(a)(2) 
above  at  p.  27)    The  steps  given  include: 

1.  Institute  an  explicit  policy  against  harassment. 

2.  Clearly  and  regularly  communicate  it  to  employees. 


148 


Religious  Harassment/EEOC 
Page  32 

3.  Explain  sanctions  for  harassment  [and  hope  the 
sanctions  you  choose  don't  land  you  in  a  different 
lawsuit,  since  the  EEOC  didn't  give  any  specific 
ideas] . 

4.  Develop  sensitivity  training  classes  for  supervisors  on 
"harassment"  issues.  [Number  4  &  5  will  probably 
require  major  financial  investment  to  develop  and 
implement,  tying  up  capital  needed  for  the  business.] 

5.  Develop  sensitivity  training  classes  for  non- 
supervisory  employees  on  "harassment"  issues. 

6.  Inform  employees  of  the  right  to  raise  the  issue  of 
harassment  under  title  VII,  ADEA,  ADA,  and  the 
Rehabilitation  Act. 

7.  Inform  employees  of  the  procedures  for  raising  the 
issue  of  harassment  under  the  above  acts.  [To  do  this 
will  probably  require  the  hiring  of  legal  counsel.] 

8.  Provide  an  effective  complaint  procedure  so  employees 
can  efficiently  channel  their  complaints  to  the  right 
person  who  will  take  action  on  their  behalf. 


MISCELLANEOUS: 

According   to   the   commentary   accompanying   the   proposed 
guidelines  in  the  Federal  Register,  the  EEOC  claims  that: 

1.  "This  proposed  rule  is  not  a  major  rule  for  purpose  of 
Executive  Order  12291."  (58  FR  51266,  October  1,  1993) 
(This  claim  remains  to  be  investigated.) 

2.  "The  proposed  guidelines,  if  promulgated  in  final  form, 
are  not  expected  to  have  a  significant  economic  impact 
on  small  business  entities,  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601  et  seq."  (58 
FR  51268,  October  1,  1993)  (In  light  of  the  above 
discussion,  it  is  this  author's  opinion  that  these 
guidelines  could  have  very  significant  economic  impact 
on  small  businesses.) 
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CONCLUSION: 


It  should  be  clear  that  "religion"  is  far  more  complex  than 
"race",  "sex",  "national  origin",  etc.  The  lines  are  far  more 
subtle  and  personal.  Every  person  does  not  have  a  distinct  race, 
but  every  person  might,  in  legal  theory,  have  a  distinct 
religion.  There  are  only  two  distinct  sexes  recognized  by  law, 
but  the  law  has  no  way  of  determining  the  number  of  religious 
faiths.  Harassment  on  the  basis  of  national  origin  is  fairly 
straight- forward,  but  religious  harassment,  as  defined  and 
applied  in  these  guidelines  is  a  convoluted,  ephemeral  mystery. 

When  applied  to  other  protected  categories,  the  anti- 
harassment  rules  make  relative  sense,  though  it  certainly  can  be 
argued  that  in  some  cases  they  go  too  far.  People  are  harassed 
because  they  have  a  certain  race,  because  they  have  a  certain 
gender,  because  they  have  a  certain  color,  because  they  have  a 
certain  national  origin.  They  are  not  required  to  give  way  to 
those  who  have  no  race,  gender,  color  or  national  origin.  They 
are  not  required  to  suppress  their  race,  gender,  color  or 
national  origin  because  someone  claims  that  having  someone  of 
that  race,  gender,  color  or  national  origin  creates  a  hostile  or 
intimidating  worV  pnvironment.  People  in  the  workplace  express 
their  race,  gefltier,  color  and  national  origin  simultaneously  wicfi 
others  of  different  race,  gender,  color  and  national  origin.  Why 
must  rules  be  posited  and  interpreted  to  prohibit  the  mutual 
expression  of  various  forms  of  religion  or  lack  thereof  in  the 
workplace?  Why  must  expression  of  religion  in  the  workplace  be 
viewed  as  the  creation  of  a  hostile  work  environment? 

In  the  realm  of  regulations  that  are  not  designed  to  protect 
the  health,  safety,  welfare  and  morals  of  the  citizenry,  the 
guidelines  are  (or  should  be)  designed  to  protect  what  an 
employee  has  as  his/her  Divinely  given,  defining  or  normally 
unchangeable  personal  characteristics.  They  should  not  be 
designed  to  give  others  who  don't  have  those  characteristics  the 
right  to  institute  a  legal  action  to  suppress  the  expression  of 
those  characteristics.  (eg.  a  white  man  cannot  suppress  a  black 
man  from  showing  his  color;  a  male  cannot  suppress  a  female  from 
showing  her  gender,  etc.) 

But  when  the  rules,  as  stated,  are  applied  to  religion,  they 
have  precisely  the  opposite  effect.  Under  the  new  proposed 
guidelines,  a  non- religious  person  can  suppress  a  religious 
person  from  showing  his  religion.  A  non- religious  person  can 
suppress  the  religious  expression  that  defines  another 
individual . 

This  is  a  sinister  twist,  and  clearly  indicates  that  the 
proper  course  for  the  EEOC  to  take  at  this  point  is   to  eliminate 
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the  term  "religion"  and  all  related  concepts  from  the  newly 
proposed  rules.  If  it  is  later  determined  that  religious 
harassment  in  the  workplace  should  be  addressed,  the  EEOC  should 
take  this  single  subject  under  advisement  and  counsel. 

The  rules  on  "religious-  harassment"  should  not  be 
consolidated  with  other  forms  of  harassment.  The  unique  nature 
of  religion,  and  its  specific  protection  in  the  First  Amendment 
(not  to  mention  its  long  and  distinct  history  of  litigation  and 
legislation),  defies  categorizing  it  with  other  civil  rights. 

Precedent   for   a   separate  section   dealing  with   a  single 
harassment   issue  has   already  been  established  by  the   EEOC  by 
establishing  the  "Guidelines  on  Discrimination  on  the  Basis  of 
Sex"  which  describe  only   conduct  of  a  sexual  nature   as  distinct 
from  "gender  discrimination". 

It  is  therefore  reasonable  to  posit  that,  if  needed,  a 
separate  section  should  be  dedicated  to  "religious  harassment". 
Such  a  section  should  have  distinct,  non-intrusive  rules, 
tailored  to  the  unique  nature  of  religion,  and  guaranteeing 
positive  protection  to  religious  expression  in  the  workplace, 
rather  than  negative  suppression  of  religion  in  violation  of  the 
First  Amendment. 


END  - 
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American  Association  of  Christian  Schools, 

Washington  Office, 
Washington,  DC,  June  7,  1994. 

Winston  Lett, 

Chief  Counsel, 

Subcommittee  on  Courts  and  Administrative  Practice, 

Senate  Judiciary  Committee, 

Dirksen  Building,  Washington,  DC. 

Dear  Mr.  Lett:  Enclosed  please  find  a  copy  of  the  written  testimony  of  Dr.  Earl 
Groode  that  wad  prepared  in  connection  with  the  hearing  on  the  EEOC  Guidelines 
that  has  been  scheduled  before  the  Senate  Subcommittee  on  Courts  and  Administra- 
tive Practice  for  June  9,  1994.  This  testimony  was  prepared  at  Senator  Heflin's  re- 
quest. 

Mansel  Long,  Legislative  Director  for  Senator  Heflin,  suggested  that  we  send  a 
copy  of  this  testimony  to  you  and  request  that  you  ensure  that  it  is  included  in  the 
book  of  testimony  for  the  hearing. 

Thank  you  for  your  assistance  in  this  matter.  If  you  have  any  questions,  please 
feel  free  to  call  me  at  (202)  547-2991. 
Sincerely, 

Steve  L.  Cummings, 

Corporate  Counsel. 

1.  Introduction 

I  am  the  Vice  President  of  the  Alabama  Christian  Education  Association  and  the 
Pastor  of  Bethel  Baptist  Church  in  Hartselle,  Alabama,  and  I  am  submitting  this 
testimony  to  voice  my  opposition  to  the  EEOC's  Proposed  GuideHnes  on  Harassment 
Based  on  Race,  Color,  Religion,  Gender,  National  Origin,  Age,  and  Disability  (the 
"Guidelines  ").  My  concerns,  which  are  discussed  in  order  below,  focus  on: 

(1)  The  unconstitutional  manner  in  which  the  Guidelines  will  restrict  the 
First  Amendment  guarantees  of  free  speech  and  free  exercise  of  religion  if 
enacted  in  their  present  form; 

(2)  The  failure  of  the  Guidelines  to  comply  with  the  Rehgious  Freedom 
Restoration  Act  ("RFRA  ");  and 

(3)  The  inappropriateness  of  the  enactment  of  new  Guidelines  at  a  time 
when  a  complete  overhaul  of  the  current  labor  law  is  being  considered. 

Before  addressing  these  concerns,  I  note  that  the  proposed  Guidelines  are  particu- 
larly disturbing  to  me  because,  as  a  pastor,  I  exhort  and  encourage  the  members 
of  Bethel  Baptist  to  share  their  faith  with  others  at  every  opportunity.  This  includes 
witnessing  and  sharing  one's  faith  with  his  or  her  coworkers.  Indeed,  as  Christians, 
we  are  commanded  by  God's  inspired  Word  to  "go  and  preach  the  Kingdom  of  God" 
(Luke  9:60).  We  are  farther  commanded  to  "[g]o  and  teach  all  nations,  baptizing 
them  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost:  teaching 
them  to  observe  all  things  whatsoever  I  [Christ]  have  commanded  you"  (Matthew 
28:19,20). 

In  their  current  form,  the  proposed  Guidelines  will  have  the  effect  of  attempting 
to  modify  the  commands  of  Luke  9:60  as  follows:  "go  and  preach  the  Kingdom  of 
God,  BUT  MAKE  SURE  YOU  DON'T  DO  IT  AT  WORK."  The  founding  fathers  spe- 
cifically and  carefully  protected  our  right  to  "go  and  preach  the  Kingdom  of  God." 
This  protection  has  been  preserved  throughout  the  history  of  our  country.  No  federal 
agency  should  be  allowed  to  significantly  narrow  the  sacred  protection  afforded  to 
religious  speech. 

My  concerns  are  not  mere  speculation.  To  the  contrary,  I  am  aware  of  at  least 
one  company  that  issued  a  policy  in  response  to  the  proposed  Guidelines,  which 
makes  my  fears  concerning  the  restrictions  on  expressing  one's  religious  faith  in  the 
workplace  a  reality.  I  also  have  been  told  that  some  corporate  attorneys  already  are 
instructing  their  clients  that  the  only  way  to  comply  with  the  Guidelines  is  to  estab- 
lish a  "religion-free  zone"  in  which  employers  and  employees  alike  would  be  prohib- 
ited from  expressing  their  religious  views  in  any  fashion. 

For  the  reasons  set  forth  below,  I  respectfully  submit  that  the  EEOC  abandon  the 
proposed  Guidelines.  In  the  alternative,  I  respectfully  request  that  the  word  "reli- 
gion" be  removed  from  the  proposed  Guidelines. 
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II.  Discussion 

A.  RELIGIOUS  BELIEFS  V.  RELIGIOUS  EXPRESSION:  THE  GUIDELINES  UNCONSTITUTION- 
ALLY RESTRICT  THE  FREE  EXCHANGE  OF  RELIGIOUS  EXPRESSION  IN  THE  WORK-PLACE 

The  Subcommittee  is  well  aware  that  Title  VII  of  the  Civil  Rights  Act  of  1964  and 
established  case  law  prohibit  an  employer  from  refusing  to  hire  or  otherwise  dis- 
criminating against  an  individual  because  of  his/her  religious  beliefs.  The  Guide- 
lines, however,  go  well  beyond  prohibiting  discrimination  on  the  basis  of  religious 
beliefs,  and  instead,  attempt  to  prohibit  the  potential  of  "religious  harassment" 
through  religious  expression.  Indeed,  beliefs  and  expressions  are  two  entirely  dif- 
ferent matters.  Title  VII  permits  an  individual  to  have  religious  beliefs  and  to  ex- 
press these  beliefs  in  the  workplace.  On  the  other  hand,  the  Guidelines,  while  per- 
mitting religious  beliefs,  severely  restrict  the  expression  of  these  beliefs.  It  is  this 
restriction  on  religious  expression  that  violates  our  First  Amendment  protections  of 
free  speech  and  the  free  exercise  of  religion. 

How  do  the  Guidelines  unconstitutionally  restrict  religious  speech? 

The  short  answer  is  that,  in  their  present  form,  the  Guidelines  prohibit  the  ex- 
pression of  one's  faith  if  that  expression  rises  to  the  level  of  harassment.  Under  the 
Guidelines,  harassment  is  defined  as  "verbal  or  physical  conduct  that  *  *  *  shows 
hostility  or  aversion  toward  an  individual  because  of  his/her  *  *  *  religion."  This 
form  of  "harassment"  violates  the  law  if  it  "[h]as  the  purpose  or  effect  of  creating 
an  intimidating,  hostile,  or  offensive  work  environment." 

The  problem  created  by  this  language  is  that  religious  harassment  can  be  (and 
already  has  been)  construed  as  "verbal  or  physical  conduct  that  *  ♦  *  shows  hos- 
tility or  aversion  toward  an  individual  because  of  his/her  *  *  *  LACK  OF  religion." 
Indeed,  sharing  one's  faith  with  an  individual  bv  telling  that  person  that  he  is  a 
sinner,  that  he  cannot  eairn  his  way  to  heaven  by  good  works,  and  that  he  must 
accept  Jesus  Christ  as  his  Savior  to  avoid  spending  an  eternity  in  hell,  can  be  ex- 
tremely offensive  to  hear.  This  scenario  could  be  construed  as  unlawful  harassment 
if  the  recipient  holds  to  a  religion  that  does  not  accept  Christ  as  the  Savior  of  the 
world  or  does  not  believe  in  a  lake  of  fire  as  the  eternal  home  for  the  unsaved.  More- 
over, an  individual  who  holds  to  no  religion  at  all  may  consider  this  type  of  message 
"hostile"  and  "offensive." 

Notwithstanding  the  Guidelines,  it  is  exactly  this  type  of  religious  expression  that 
is  constitutionally  protected  by  the  First  Amendment,  irrespective  of  whether  it  is 
"hostile"  or  "offensive."  Indeed,  as  noted  by  the  Supreme  Court  in  Street  v.  New 
York.  394  U.S.  576,  592  (1969),  "[i]t  is  firmly  settled  that  under  our  Constitution 
the  public  expression  of  ideas  may  not  be  prohibited  merely  because  the  ideas  are 
themselves  offensive  to  some  of  their  hearers." 

(2)  WHAT  EVIDENCE  IS  THERE  TO  SUPPORT  THE  CONCLUSION  THAT  RELIGIOUS  HARASS- 
MENT WILL  BE  AND  HAS  BEEN  CONSTRUED  AS  "VERBAL  OR  PHYSICAL  CONDUCT  THAT 
*  *  *  SHOWS  HOSTILITY  OR  AVERSION  TOWARD  AN  INDIVIDUAL  BECAUSE  OF  HIS/HER 
LACK  OF  RELIGION?" 

I  am  aware  that  one  company,  which  I  believe  to  be  a  major  airline,  recently  is- 
sued the  following  policy,  even  though  the  GuideUnes  have  not  yet  been  enacted: 

Technical  operations  personnel  should  not  possess  nor  display,  in  any 
manner  on  [company]  premises,  any  material  which  may  be  construed  by 
anyone  to  have  *  *  *  religious  *  *  *  overtones,  whether  positive  or  negative 

*  *  *_ 

According  to  this  policy,  placing  a  Bible  on  one's  desk  or  hanging  a  cross  or  Scrip- 
ture quotation  on  a  wall  is  forbidden.  It  is  not  difficult  to  see  that,  if  one  cannot 
express  his  or  her  religious  beliefs  through  the  silent  expression  of  objects  and  writ- 
ten references,  one  certainly  cannot  go  around  and  actually  talk  about  his  or  her 
religious  faith,  regardless  of  what  the  First  Amendment  says. 

This  company's  policy  is  only  the  start.  Indeed,  this  policy  severely  restricts  reli- 
gious expression  (as  opposed  to  beliefs),  even  though  the  GuideUnes  are  still  in  the 
formative  stages.  I  believe  it  is  reasonable  to  conclude  that,  if  the  Guidelines  are 
enacted  in  their  present  form,  companies  all  across  this  nation  will  issue  similar 
policies,  which  would  constitute  a  severe  and  onerous  burden  on  free  speech.  In  fact, 
corporate  counsel  will  instruct  their  clients  that  the  only  way  to  avoid  potential  li- 
ability is  to  create  a  "religion-free  zone"  at  work.  I  am  aware  that  such  instructions 
already  have  been  given  to  some  companies  by  their  corporate  counsel  whose  main 
goal  is  to  help  their  clients  avoid  litigation. 
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Moreover,  even  if  the  Supreme  Court  ultimately  holds  that  the  Guidelines  uncon- 
stitutionally restrict  religious  speech,  the  damage  will  have  been  done.  Such  a  result 
would  take  years  to  crawl  through  the  federal  court  system.  If  the  Guidelines  are 
found  unconstitutional  in  1998,  it  is  unlikely  that  employers  will  go  back  to  a  policy 
that  existed  in  1994.  Indeed,  the  harm  caused  by  the  current  proposed  Guidelines 
will  be  irreparable. 

b.  substantial  burden  v.  least  restrictive  means:  the  guidelines  do  not  com- 
ply with  the  standards  set  forth  in  the  religious  freedom  restoration 
Act 

Just  last  year.  Congress  passed  RFRA  with  strong  bi-partisan  support,  and  Presi- 
dent Chnton  signed  this  bill  into  law  on  November  16,  1993.  42  U.S.C.  §2000bb, 
et.  seq.  RFRA  prohibits  the  government  from  passing  a  law  that  "substantially 
burden[s]  a  person's  free  exercise  of  religion"  unless  it  can  demonstrate  that  the  law 
is  the  least  restrictive  means  of  furthering  a  compelling  government  interest.  The 
proposed  Guidelines  do  not  comply  with  the  standards  of  RFRA  for  a  variety  of  rea- 
sons. 

First,  there  can  be  no  question  that  the  Guidelines  "substantially  burden  a  per- 
son's free  exercise  of  religion."  It  would  be  difficult  to  believe  that  the  EEOC  could 
deny  that,  at  the  least,  the  potential  for  a  "substantial  burden"  exists.  Accordingly, 
the  EEOC  must  prove  that  tne  Guidelines  are: 

(1)  The  least  restrictive  means  of 

(2)  Furthering  a  compelling  government  interest. 
They  can  do  neither. 

Taking  the  second  point  first,  the  EEOC  can  show  no  compelling  government  in- 
terest for  enacting  these  Guidelines.  Indeed,  religious  "harassment"  cases  make  up 
only  a  small  majority  of  Title  VII  cases  that  are  filed  in  federal  court.  Of  those  cases 
that  have  been  filea.  Title  VII  has  provided  the  adequate  remedy.  Simply  stated, 
the  Guidelines  are  wholly  unnecessary. 

Second,  the  EEOC  cannot  show  that  these  Guidelines  are  "the  least  restrictive 
means"  of  furthering  a  government  interest.  To  the  contrary,  instead  of  being  "the 
least  restrictive  means,"  the  Guidelines,  as  discussed  above,  will  place  an  extremely 
onerous  compliance  burden  on  employers,  and  an  additional  burden  on  all  employ- 
ees who  wish  to  share  their  religious  faith  with  others.  Sweeping  away  constitu- 
tional freedoms  that  have  been  guaranteed  since  the  passage  of  the  First  Amend- 
ment would  hardly  pass  the  "least  restrictive  means"  test. 

As  you  are  aware,  RFRA  was  passed  in  response  to  the  Supreme  Court's  holding 
in  Employment  Division  v.  Smith.,  494  U.S.  872  (1990).  RFRA  is  Congress's  latest 
statement  on  the  protection  given  to  the  free  exercise  of  religion,  and  it  must  be 
taken  into  account  in  connection  with  these  Guidelines.  I  submit  that  the  EEOC  has 
completely  ignored  RFRA  in  proposing  these  Guidelines,  as  even  a  cursory  review 
of  the  statute  would  have  revealed  the  defective  nature  of  the  proposed  Guidelines. 

C.  clarity  OR  CONFUSION:  THE  GUIDELINES  ARE  AN  UNNECESSARY  AND  CONFUSING 
EXPANSION  OF  EXISTING  LAW  THAT  WILL  INCREASE  LITIGATION  IN  AN  OVERCROWDED 
FEDERAL  COURT  SYSTEM 

According  to  recent  reports  in  the  Washington  Post  and  USA  Today,  employment 
cases  are  the  fastest  growing  group  of  lawsuits  in  the  country.  In  fact,  figures  from 
the  Labor  Department  and  the  Commerce  Department,  which  were  cited  in  a  June 
3,  1994  Washington  Post  article  entitled  Hauling  Labor  Law  Into  the  Next  Century 
indicate  that  the  number  of  employment  cases  filed  in  federal  court  increased  al- 
most 400%  between  1971  and  1991.  (A  copy  of  this  article  is  attached  hereto  as  Ex- 
hibit "A"  and  is  incorporated  herein  by  re^rence.) 

Religious  discrimination  claims,  however,  made  up  only  a  very  small  percentage 
of  the  thousands  of  employment  cases  that  were  filed  in  the  last  twenty  years.  The 
reason  is  that  Title  VII  and  established  case  precedent  adequately  prohibit  religious 
discrimination  and  harassment  in  the  workplace.  See  Weiss  v.  United  States,  595  F. 
Supp.  1050  (E.D.  Va.  1984)  (employer  held  liable  for  supervisor's  verbal  abuse  di- 
rected toward  a  Jewish  employee);  EEOC  v.  Townley  Engineering  &  Manufacturing 
Co.,  859  F.2d  610  (9th  Cir.  1988)  (court  upheld  employee's  constructive  discharge 
claim  on  grounds  that  employer  forced  employee  to  attend  weekly  devotional  serv- 
ices against  his  will).  As  can  be  seen  from  Weiss  and  Townley  the  current  law  not 
only  prohibits  an  employer  from  "harassing"  an  employee  because  of  his  religious 
beliefs,  but  also  protects  employees  who  do  not  want  to  participate  in  religious  ac- 
tivities mandated  by  an  employer. 
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In  addition  to  the  fact  that  the  current  law  adequately  protects  employees,  the 
Guidelines  are  particularly  inappropriate  at  the  present  time  due  to  the  June  2, 
1994  report  issued  by  the  Commission  for  the  Future  of  Worker/Management  Rela- 
tions, a  special  White  House  Commission  created  to  look  into  the  possible  need  for 
labor  law  reforms.  According  to  the  Washington  Post,  the  Commission  will  use  its 
report  to  make  recommendations  for  changing  a  wide  range  of  laws  governing  the 
workplace,  including  the  current  anti-discnmination  laws.  Hauling  Labor  Law  Into 
the  Next  Century,  Bl  (June  3,  1994).  The  Commission  hopes  to  begin  making  these 
changes  by  the  end  of  this  year.  As  new  reforms  are  being  discussed  and  debated, 
the  last  thing  employers  need  are  new  Guidelines  that  will  only  add  confusion  to 
the  current  state  of  the  law. 

Moreover,  it  is  likely  that  the  proposed  Guidelines,  which  raise  numerous  con- 
cerns over  what  constitutes  "religious  harassment,"  will  cause  yet  another  dramatic 
increase  in  litigation.  It  is  difficidt  to  understand  why  the  EEOC  would  want  to  cre- 
ate this  possibility,  given  the  fact  that  it  recently  stated  that  new  claims  of  job  bias 
are  being  filed  in  "unprecedented  numbers,"  and  that  its  caseload  of  discrimination 
charges  is  growing.  Hauling  Labor  Law  Into  the  Next  Century,  B4  (June  3,  1994). 

III.  Conclusion 

The  EEOC's  response  to  the  concerns  I  have  expressed  here  is,  in  effect,  "Oh,  Dr. 
Goode,  we  didn't  mean  to  restrict  religious  expression — don't  you  worry,  we  know 
what  we're  doing."  Regardless  of  what  the  EEOC  "meant"  to  do  by  proposing  these 
Guidelines,  the  fact  is  that  this  federal  agency  has  caused  a  great  deal  of  concern 
to  hundreds  of  thousands  of  Christians  across  the  country. 

I  understand  that,  as  of  several  weeks  ago,  the  EEOC  had  received  over  4,000 
complaints  concerning  the  Guidelines.  I  woiild  not  be  surprised  if  this  number  has 
increased  significantly  over  the  past  month.  Indeed,  the  fact  that  the  EEOC  has  re- 
ceived so  much  opposition  to  the  Guidelines  and  has  been  forced  to  issue  numerous 
statements  simply  to  "explain"  the  Guidelines  is  strong  evidence  that  the  Guidelines 
are  an  unnecessary  expansion  of  government,  a  confusing  misinterpretation  of  the 
current  state  of  the  law,  and  an  unconstitutional  abuse  of  power.  They  will  no  doubt 
result  in  a  "religion-free  zone"  in  the  workplace  and  in  an  explosion  of  litigation  in 
the  courts.  The  last  thing  we  need  is  more  government  regulation.  The  current  state 
of  the  law  is  more  than  adequate. 

The  Guidelines  are  unnecessary,  excess  baggage.  Accordingly,  I  submit  that  the 
Guidelines  be  abandoned  in  their  entirety.  Nevertheless,  if  they  are  to  be  enacted, 
I  respectfully  request  that  the  EEOC  maintain  the  constitutionality  of  the  Guide- 
lines by  removing  the  word  "religion,"  thereby  preserving  the  right  to  share  one's 
faith  in  the  workplace. 

In  closing,  I  note  that  there  are  numerous  other  concerns  about  the  Guidelines 
that  are  shared  by  numerous  religious  liberty  and  First  Amendment  lawyers  across 
the  country.  In  an  effort  to  cite  some  of  these  additional  concerns,  I  have  attached 
as  Exhibit  "B"  to  this  testimony  a  letter  to  the  EEOC  concerning  the  Guidelines  that 
was  prepared  by  the  General  Counsel  for  the  American  Association  of  Christian 
Schools.  I  respectfully  request  that  this  letter  be  incorporated  into  this  written  testi- 
mony. 

Honorable  members,  I  respectfully  request  that  you  allow  the  First  Amendment 
protections  of  free  speech  and  free  exercise  of  religion  to  remain  strong.  Please  do 
not  pass  this  responsibility  on  to  the  Supreme  Court.  If  you  do,  by  the  time  the  Su- 
preme Covirt  rules  that  the  Guidelines  are  unconstitutional,  it  will  be  too  late — the 
damage  will  have  been  done.  Thank  you. 
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Hauling  Labor  Laiv  Into  the  Next  Century 

White  House  Report  Likely  to  Start  Bitter.  Lengthy  Fight  Over  Updating  \30s-Era  Reforms 


By  Frank  Swoboda 


A  special  White  House  commiision  is- 
sued i  report  on  labor  relauons  yester- 
day (hat  the  Clinlon  administration  will 
use  to  try  to  update  labor  laws  so  that 
they  fit  the  diverse  work  force  of  the  1990s 

The  fact-finding  repon  by  the  10-member 
Commission  for  the  Future  of  Worker/Manage 
ment  Relations  will  ser\e  as  the  starting  pomi 
for  what  promises  to  be  a  bittef  and  lengih\  leg 
islative  fight  over  reforming  labor  U*s  thai  dattr 
back  to  the  Great  Depression 
Unlike  the  L'  S  work  lorce  of  the  past  slt  de- 


cades, the  report  said  todj\  3  workers  are 
"more  educated,  more  female,  often  pan  of  a 
two-earner  famil).  more  likel;-  to  be  members 
of  a  minority  group,  and  getting  older  as  the  ba- 
by boomers  age  '  Thii.  it  said,  "poses  challenges 
to  the  iraditionat  modes  of  compensation  and  or- 
ganization of  work  schedules  and  makes  provi- 
SHXi^  of  equal  opportunity  for  all  mcreasmgh' 
critical  to  our  economic  success  " 

Labor  Secretary  Ruben  B  Reich  called  ihc 
repori  'an  attempt  to  begin  the  process  of  di;i- 
k)gu*r "  Rrich  said  the  question  thai  has  to  be 
ans'Ai-red  is  whether  the  current  ^vstem  of  la\i  ^ 
guvernmt;  the  workpl.ice  i>  "appropriate  to  the 
linie> 


The  .\nierican  workplace  has  undergone  ex- 
traordinary transformation  over  the  last  sw  de- 
cades and  will  be  evolving  still  more  dramatical- 
ly in  the  future."  he  said  'But  our  legal 
framework  and  manv  of  our  notions  about  work- 
er-management relatione  were  made  for  a 
1930s  world— not  the  21si  century  * 

Headed  by  former  labor  secretary  John  Dun- 
lop  the  conimisston  will  use  the  report  to  nuke 
recommendd'iona  b\  the  end  of  the  ve.ir  for 
changing  ^  wide  range  of  laws  governing  the 
workplace  covering  such  diverse  jubjcits  as 
collective  b.irg.iintng  righls.  overtime  piv  rules, 
aiiti-disfrimin.iiion  rultb  and  unp.iid  medical 
SmUB0R.B4.CoL1 
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For  Update  of 
Labor  Laws 

LABOR.  From  Bl 

leaves.  The  commission  includes  two 
oJher  former  secreUries  of  bbor  as 
urell  as  the  chairman  of  Xerox  Corp. 

Business,  labor  and  civil  righls 
groups  yesterday  generally  hailed  the 
report,  each  group  singling  out  the 
finding  that  best  suited  its  constituen 
cy. 

The  Labor  Policy  Association, 
which  represents  more  than  200  For- 
tune 500  corporations,  called  the  re- 
port a  first  step  tou'ard  building  a  con- 
sensus for  change.  Brad  Cameron  of 
the  LPA  said  the  report  comes  at  a 
"pivotal  period"  in  the  history  of  U.S. 
labor  law. 

Thomas  Donahue.  AFL-CIO  secre- 
tary-treasurer, predicted  the  commis- 
sion findings  would  Taunch  a  debate 
that  has  not  been  had  in  this  countr>'  in 
40  years,  about  the  relauonships  be- 
tween workers  and  owners." 

Several  major  women's  groups  and 
the  presidents  of  lour  other  national 
women's  organizations  all  praised  the 
conunission  for  recogiuzmg  the  chang- 
es that  have  taken  place  in  the  work- 
place. They  said  the  report  under- 
scores the  need  to  change  the  laws  to 
accommodate  the  problems  women 
face  in  the  workplace  as  more  and 
more  famiLes  depend  on  two  incomes 
to  survive. 

The  White  House  created  the  com- 
misskin  more  than  a  year  ago  to  look 
into  the  possible  need  for  labor  law  re- 
forms. Unions  want  the  laws  changed 
to  make  it  easier  to  organize  new 
members.  Many  business  groups  want 
changes  to  remove  legal  obstacles  to 
cooperative  efforts  in  the  workplace. 

But  the  report  may  prove  to  have  a 
broader  impact  on  the  overwhelming 
majonty  of  U.S.  workers  who  do  not 
belong  to  labor  unions.  j 

For  the  last  30  years,  as  union  ' 
membership  has  declined  along  wnih 
the  percentage  of  workers  covered  by  i 
collective  bargaining  agreements.  1 
Congress  and  state  legislatures  m-  I 
CTeasmgly  have  been  enactmg  laws  to 
protect  individual  nghls  on  the  job. 


"American  employees  have  now 
been  promised  a  wide  variety  of  legal 
rights  and  protections  by  both  federal 
and  state  lawmakers."  the  report  ^id. 
These  include  minimum  wages  4nd 
maximum  hours,  a  safe  and  healthy 
workplace,  secure  and  accessible  pen- 
sion and  health  benefits  once  provided, 
adequate  notice  of  plant  closings  and 
mass  layoffs,  unpaid  family  and  medi- 
cal leave  and  bans  on  wTongful  dis- 
missal: these  and  aD  other  empkiy- 
ment  terms  and  opportunities  are  to 
be  enjoyed  without  discrimination  on  . 
account  of  race,  gender,  religion,  age  ' 
or  disability." 

The  result  of  this  shift  in  employ- 
ment law  away  from  collective  bar-_ 
gaining  and  labor-management  rela- 
tions to  a  system  of  legal  intervention 
has  been  an  explosion  in  litigation.  The  ■ 
commission  said  the  number  of  em- 
pkjyment  cases  m  the  federal  courts 
inaeased  400  percent  from  1971  to 

19yi.  And  regulatory  agencies 
charged  with  administrating  the  laws 
have  been  swamped  with  complaints. 

The  Equal  Empkiyment  Opportuni- 
ty Commission  (EEOC)  said  yesterday 
that  new  claims  of  job  bias  are  being 
filed  with  the  agency  in  "unprecedent- 
ed numbers"  and  its  caseload  of  dis- 
cnminalion  charges  is  growing.  The 
EEOC  said  it  received  42.148  filings 
alleging  employment  discnminalwn  in 
the  first  half  of  fiscal  1994.  up  from 
41.555  in  the  same  period  a  year  ago. 
Last  year  the  agency  handled  90.000 
cases 

One  of  the  commission's  goals  is  to 
k)ok  closely  at  possible  pnvate  dispute 
resolution  alternatives  for  a  broad 
range  of  issues,  as  well  as  the  possibili- 
ty of  creating  a  suigle  labor  and  em- 
pkiyment c  xin  with  junsdiction  over 
the  employment  laws  now  on  the 
books. 

Speaking  for  the  administration. 
Reich  yesterday  wouW  not  comment 
on  most  of  the  specifics  ui  the  report 
He  said  he  would  wait  to  comment  un- 
til the  commission  issued  its  recom- 
mendations later  this  vear 
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Exhibit  "B" 


American  Association  of  Christian  Schools, 

Washington  Office, 
Washington,  DC,  June  6,  1994. 

Mr.  Tony  E.  Gallegos, 

Acting  Chairman, 

The  Equal  Employment  Opportunity  Commission, 

Washington,  DC. 

Dear  Mr.  Gallegos:  I  am  corporate  counsel  for  the  American  Association  of 
Christian  Schools  ("AACS  ").  The  AACS  is  a  national  organization  that  represents 
thousands  of  families  across  the  country  who  have  their  children  in  Christian 
schools.  I  am  writing  to  express  my  opposition  to  the  above-referenced  GuideUnes, 
which  improperly  place  "religious  harassment  on  the  same  level  as  other  types  of 
harassment  prohibited  by  Title  VII  of  the  Civil  Rights  Act.  As  noted  in  more  detail 
below,  my  opposition  is  based  on  the  fact  that  the  Guidelines  violate  the  First 
Amendment  rights  of  free  speech  and  free  exercise  of  religion,  and  in  effect,  would 
force  employers  to  enact  poUcies  prohibiting  the  free  exchange  of  religious  discussion 
in  the  workplace.  In  fact,  it  is  my  understanding  that  the  mere  pubUcation  of  the 
"proposed"  Guidelines  has  caused  some  companies  to  institute  policies  that  attempt 
to  create  a  "religion-free"  workplace. 

Before  addressing  my  specific  concerns,  I  note  that  churches  and  Christian  schools 
are  exempt  from  the  provisions  of  Title  VII,  and  therefore,  would  not  be  impacted 
directly  by  the  proposed  GuideUnes.  Nevertheless,  the  vast  majority  of  working 
moms  and  dads  in  the  families  that  I  represent  would  be  impacted  by  these  Guide- 
lines, and  I  am  expressing  opposition  to  the  Guidelines  on  their  behalf. 

I  have  read  the  proposed  Guidelines,  and  my  concerns  are  as  follows: 

1.  The  Guidelines  define  harassment  as  "verbal  or  physical  conduct  that 
*  *  *  shows  hostility  or  aversion  toward  an  individual  because  of*  *  *  reli- 
gion." On  its  face,  this  definition  impUes  that  a  rehgious  person  cannot  be 
"harassed"  i.e.  discriminated  against,  because  of  his  or  her  religious  faith. 
Read  in  their  entirety,  however,  the  Guidelines  clearly  indicate  that  "har- 
assment" would  include  verbal  or  physical  conduct  that  *  *  *  shows  hos- 
tility or  aversion  toward  an  individual  because  of  his/her  *  *  *  LACK  OF 
religion.  In  other  words,  under  the  Guidelines,  an  atheist  could  be  the  "vic- 
tim" of  "religious  harassment"  if  an  individual  claiming  to  be  a  Christian 
shares  his  or  her  faith  with  the  atheist.  (What  could  be  more  offensive  than 
being  told  you  are  a  sinner  and  without  accepting  Jesus  Christ  as  your  Sav- 
ior you  are  going  to  hell?)  Moreover,  an  atheist  could  be  the  "victim"  of  reli- 
gious harassment  if  a  Catholic  co-worker  continues  to  invite  the  atheist  to 
Sunday  Mass. 

Including  "religion"  in  these  GuideUnes  presents  a  pecuUar  problem  be- 
cause free  speech  and  the  free  exercise  of  religion  are  protected  by  the  First 
Amendment.  Accordingly,  an  individual  has  a  constitutional  right  to  ex- 
press his  or  her  views  concerning  reUgion  and  to  share  those  views  with 
others.  The  proposed  Guidelines  are  constitutionally  defective  because  they 
attempt  to  sweep  away  these  First  Amendment  freedoms  under  the  guise 
of  protecting  reUgious  persons  from  discrimination.  Instead  of  protecting  re- 
Ugious  persons,  however,  the  Guidelines  expose  religious  persons  and  their 
employers  to  potential  liability  for  a  violation  of  the  GuideUnes  each  time 
these  reUgious  persons  exercise  their  constitutionaUy-protected  right  to  ex- 
press their  reUgious  beliefs. 

2.  Under  the  proposed  GuideUnes,  employers  have  an  "affirmative  duty" 
to  maintain  a  worlang  environment  that  is  "free  of  harassment."  In  an  ef- 
fort to  explain  this  "affirmative  duty,"  the  GuideUnes  state  that  an  em- 
ployer "should  take  all  steps  necessary  to  prevent  harassment  from  occur- 
ring *  *  *."  In  fact,  the  GuideUnes  state  that  employers: 

(i)  Should  implement  an  expUcit  policy  against  harassment  "that  is  clear- 
ly and  regularly  communicated  to  employees"; 

(ii)  Should  explain  sanctions  for  harassment  to  the  employees; 

(Ui)  Should  develop  methods  to  sensitize  all  supervisory  and  non-super- 
visory employees  on  issues  of  harassment;  and 

(iv)  Should  inform  employees  of  their  right  to  file  a  complaint  with  the 
EEOC  and  the  courts  on  the  grounds  of  harassment. 
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As  noted  above,  the  only  way  that  an  employer  can  satisfy  the  Guidelines 
and  maintain  a  working  environment  that  is  "free  of  harassment"  is  to  pro- 
hibit any  and  every  type  of  religious  expression. 

3.  The  Guidelines  prohibit  any  written  or  graphic  material  from  being 
placed  on  walls,  bulletin  boards,  or  elsewhere  on  the  premises,  if  such  mate- 
rial would  create  a  hostile  work  environment.  The  hkely  result  is  that 
crosses  and  quotations  from  Scripture  will  be  considered  offensive  to  certain 
individuals,  and  such  items  will  be  banned  from  the  office.  What  could  be 
more  offensive  to  a  Jewish  co-worker  than  walking  by  a  desk  every  day  that 
has  a  quotation  from  the  New  Testament  proclaiming  that  Jesus  is  the 
Messiah? 

4.  Under  the  Guidelines,  an  employee  can  challenge  a  hostile  or  abusive 
work  environment  even  if  the  harassment  is  not  targeted  specifically  at 
that  employee.  Accordingly,  a  co-worker  who  does  not  profess  faith  in  God 
could  claim  "religious  harassment"  simply  by  overhearing  a  fellow  employee 
discussing  his  or  her  religious  faith  with  a  receptive,  third  party. 

5.  In  determining  whether  certain  religious  speech  rises  to  the  level  of 
harassment,  the  finder  of  fact  must  consider  "the  perspective  of  the  victim." 
This  requirement,  in  effect,  negates  the  "reasonable  person"  standard  dis- 
cussed in  the  Guidelines.  Indeed,  if  the  alleged  "victim"  is  not  a  "reasonable 
person,"  then  the  finder  of  fact  would  not  apply  a  reasonable  person  stand- 
ard. 

6.  Although  the  Guidelines  indicate  that  conduct  must  be  "severe  or  per- 
vasive" before  it  will  rise  to  the  level  of  harassment,  certain  race  discrimi- 
nation cases  cited  in  the  footnotes  to  the  proposed  Guidelines  hold  that  the 
"infrequent"  use  of  a  racial  comment  can  violate  the  anti-discrimination 
laws,  as  can  a  single  egregious  incident.  See  Roars  v.  Western-Southern  Life 
Ins.  Co.,  792  F.  Supp.  628  (E.D.  Wis.  1992)  (infrequent  use  of  "nigger"  cre- 
ated a  hostile  work  environment);  Daniels  v.  Essex  Group  Inc.,  937  F.2d 
1264  (7th  Cir.  1991)  (one  egregious  incident,  such  as  performing  a  KKK  rit- 
ual in  the  workplace,  would  create  a  hostile  environment).  It  is  my  under- 
standing that  courts  would  look  to  other  discrimination  cases  (including 
race  discrimination  cases)  when  considering  whether  an  individual  has  been 
the  victim  of  "religious  harassment."  If  a  single  incident  or  racial  slxir  can 
violate  Title  VII,  then  I  am  concerned  that  an  act  as  innocent  as  praying 
over  one's  lunch  could  be  the  type  of  "ritual"  that  would  create  a  hostile 
environment  for  some  sensitive  co-workers. 

7.  Under  the  Guidelines,  a  "victim"  does  not  need  to  prove  harm  to  his 
or  her  psychological  well-being.  Therefore,  to  recover  damages  in  a  lawsuit, 
the  "victim"  would  simply  need  to  persuade  the  jury  that  he  or  she  was 
"harassed"  by  an  individual's  religious  speech,  and  tnat  this  "harassment" 
created  a  hostile  or  offensive  work  environment. 

8.  Under  the  Guidelines,  an  employer  is  liable  for  the  statements  of  its 
agents  and  supervisory  employees  "regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  conduct."  An  employer  is  liable  for  the 
statements  of  non-supervisory  employees  if  the  employer  knew  or  should 
have  known  of  the  conduct.  I  am  concerned  that  the  mere  fact  that  an  em- 
ployee is  a  Christian  may  be  construed  to  put  the  employer  on  notice  that 
he  or  she  "knows  or  should  know"  that  the  Christian  employee  may  share 
his  faith.  To  protect  himself  or  herself;  the  employer  would  simply  prohibit 
any  religious  expression. 

9.  The  Guidelines  are  unprecedented  in  that  they  state  that  an  employer 
may  be  liable  for  the  statements  of  nonemployees  if  the  employer  knew  or 
should  have  known  that  the  nonemployee  could  "religiously  harass"  one  of 
its  employees  in  the  workplace.  Under  this  provision,  if  a  wife  comes  to  pick 
up  her  husband  from  work  and  shares  her  faith  with  the  receptionist,  the 
employer  could  be  held  liable  for  the  wife's  "religious  harassment." 

10.  The  Guidelines  do  not  appear  to  reflect  the  express  protection  given 
to  the  free  exercise  of  religion  under  the  recently-enacted  Heligious  Free- 
dom Restoration  Act  ("RFF5\.  ").  Under  RFRA,  the  government  cannot  pass 
a  law  that  "substantially  burden[s]  a  person's  exercise  of  religion"  unless 
it  can  demonstrate  that  the  law  is  the  least  restrictive  means  of  furthering 
a  compelling  government  interest.  I  do  not  believe  that  the  proposed  Guide- 
lines satisfy  the  "strict  scrutiny"  test  established  by  RFRA. 
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In  conclusion,  my  reading  of  the  Guidelines  indicates  that  the  only  way  the 
"threat"  of  religious  harassment  can  be  eliminated  is  for  employers  to  establish  a 
"rehgion-free  zone"  in  which  employers  and  employees  alike  would  be  prohibited 
from  expressing  their  religious  views  in  any  fashion.  Accordingly,  the  proposed 
Guidelines  are,  without  a  doubt,  a  serious  threat  to  the  First  Amendment  freedoms 
of  religion  and  speech. 

If  the  Guidelines  are  enacted  in  their  present  form,  then  numerous  employers 
across  the  Country  will  enact  "religion-free  zone"  policies.  Once  employers  establish 
such  policies  and  employees  become  accustomed  to  them,  employers  mav  contmue 
to  prohibit  employees  from  talking  about  religion  even  after  the  Guidelines  are 
found  to  be  unconstitutional.  ,  ^   . ,  ,.         t  j.c  ^^ 

Accordingly,  if  your  office  intends  to  enact  the  proposed  Guidehnes,  I  respecttully 

request  that  you  remove  the  word  "religion"  before  doing  so.  In  addition,  I  would 

respectfully  request  that  yoxir  office  send  me  a  response  to  this  letter  so  that  I  can 

better  understand  the  potential  impact  of  the  proposed  Guidelines. 

Sincerely,  ^  ^    _ 

Steve  L.  Cummings, 

Corporate  Counsel. 


Prepared  Statement  of  Gary  Bauer,  President  of  the  Family  Research 

Council 

The  Equal  Employment  Opportunity  Commission's  proposed  guidelines  on  harass- 
ment, 58  FR  51266  (October  1,  1993),  are  an  attempt  to  bring  regularity  and  pre- 
dictability to  the  complex  and  sensitive  area  of  harassment  in  the  workplace.  Re- 
grettably, however,  these  guidelines,  insofar  as  they  deal  with  harassment  based  on 
reUgion,  carry  a  grave  risk  of  placing  heavy  burdens  on  the  rights  of  free  exercise 
of  religion  that  are  protected  by  the  U.S.  Constitution,  by  federal  statute,  and  by 
the  traditions  of  our  nation.  The  Family  Research  Council  defends  the  rights  of 
those  with  a  strong  religious  commitment  to  take  part  fully  in  civic,  economic,  and 
political  life.  Consequently,  we  are  concerned  about  the  proposed  guidelines.        _^ 

To  be  sure,  the  guidelines  never  speak  in  terms  of  a  ^'religion-free  workplace.  To 
those  not  familiar  with  the  dynamics  of  litigation,  they  appear  to  deal  only  with  op- 
pressive and  offensive  conduct.  A  closer  look,  however,  reveals  several  areas  of  con- 
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The  guidelines  broaden  employer  liability  for  religious  harassment  to  the  point 
where  it  would  be  rational  for  an  employer  simply  to  impose  a  religion-free  work- 
place. This  broadening  can  be  seen  in: 

1.  Plaintiffs  burden  of  proof:  The  giiidelines  do  not  require  the  plaintiff 
to  prove  that  the  employer  knew  of  nis/her  religious  sensitivity.  This  is  a 
departure  from  present  law,  under  which  employers  can  be  liable  for  reli- 
gious harassment  only  if  they  knew  about  the  plaintiffs  religion.  Further- 
more, the  guidelines  cover  not  only  offenses  against  the  plaintiffs  religion, 
but  also  against  "that  of  his/her  relatives,  friends,  or  associates." 

2.  Employer's  liability:  The  guidelines  impose  strict  Uability  on  the  em- 
ployer for  any  harassment  that  occurs  in  the  workplace,  provided  the  har- 
asser  was  an  "agent"  of  the  employer— a  fairly  broad  category.  This  means 
that  employers  will  not  be  able  to  defend  themselves  against  accusations  of 
harassment  by  pointing  out  that  they  did  not  commit  it  themselves,  or  even 
that  they  took  due  care  to  prevent  it  from  occurring. 

3.  "Adversely  affects  *  *  *":  One  of  the  guidelines'  tests  for  whether  har- 
assment has  occurred  is  whether  the  conduct  complained  of  "adversely  af- 
fects an  individual's  employment  opportunities."  Does  this  mean  that  the 
plaintiff  gets  fired,  fails  to  get  hired,  or  fails  to  be  promoted,  as  a  result 
of  his/her  reUgion?  If  so,  then  this  is  not  harassment,  but  garden-variety 
discrimination,  and  the  EEOC  would  be  using  "harassment"  as  merely  an 
inflammatory  and  confusing  synonym  for  "discrimination."  But  if  that's  not 
what  the  EEOC  means,  then  it  is  introducing  a  broad  new  term  with  no 
legal  track  record. 

4.  Particularized  "reasonable  person"  test:  Under  the  guidelines,  whether 
a  complained-of  act  constitutes  harassment  is  to  be  determined  not  by 
whether  a  "reasonable  person"  would  find  the  conduct  offensive,  but  by 
whether  a  reasonable  adherent  of  the  particular  religion  in  Question  would 
find  it  offensive.  Thus,  employers  would  be  held  answerable  for  unusual 
and  unknowable  sensitivities— not  only  those  of  employees,  but  also  those 
of  employees'  "relatives,  friends,  or  associates." 
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Faced  with  these  adverse  definitions,  burdens  of  proof,  and  uncertainties,  the  ra- 
tional employer  will  simply  conclude  that  he/she  must  impose  a  reli^on-free  work- 
place. In  met,  anecdotal  evidence  reaching  our  office  indicates  that  this  is  happening 
already. 

We  are  aware  that  the  EEOC  stoutly  denies  any  intention  to  mandate  a  religion- 
free  workplace.  We  would  like  to  stress  that  we  make  no  allegations  about  the  Com- 
mission's subjective  intent.  We  are  addressing  solely  the  effects  that  the  guidelines 
would  have  in  the  real  world.  The  crucial  question,  is:  what  kind  of  incentives  will 
these  guidelines  give  employers?  Because  the  legal  trip-wire  for  religious  harass- 
ment will  be  very  sensitive,  and  because  employers  will  not  be  able  to  defend  them- 
selves merely  by  showing  that  they  did  nothing  wrong,  many  will  conclude  that  they 
have  to  adopt  a  rule  against  any  and  all  religious  expression  in  the  workplace. 

Many  of  our  constituents  are  very  concerned  that  they  will  be  forced  to  remove 
religious  calendars,  take  their  Bible  off  their  office  shelf,  stop  wearing  a  cross  or  a 
star  of  David,  and  so  forth.  Our  answer  is  that  these  are  likely  outcomes  whenever 
an  employer  decides  he/she  must  ban  religious  expression  in  the  workplace.  That 
doesn't  mean  the  EEOC  or  anybody  else  thinks  you're  actually  "harassing"  anyone 
by  engaging  in  those  forms  of  religious  expression.  Nor  does  it  mean  the  EEOC  is 
itself  ordering  you  to  refrain  from  them.  It  only  means  that,  if  your  emplover  is  one 
of  those  who  conclude  that  they  cannot  afford  to  risk  the  litigation  to  which  the  new 
guidelines  will  expose  them,  then  he  or  she  will  issue  rules  based  on  that  conclu- 
sion, which  you  will  have  to  follow  as  you  would  any  other  directive  from  your  em- 
ployer. The  employer  will  be  the  enforcement  agent,  but  the  EEOC's  guidelines  will 
be  the  real  culprit. 

Another  thing  we  are  increasingly  asked  is,  what  is  the  remedy?  Do  we  insist  that 
there  be  no  guidelines  at  all  on  religious  harassment?  If  so,  how  can  that  be  squared 
with  the  fact  that  religious  discrimination  is  expressly  banned  in  the  Civil  Rights 
Act  of  1964?  But  exclusion  of  religion  from  the  harassment  guidelines  would  not 
erase  religion  from  the  list  of  prohibited  grounds  of  discrimination  under  the  Act. 
In  fact,  suits  for  religious  harassment  have  been  won  by  plaintiffs  even  without  de- 
tailed EEOC  guidelines.  Removal  of  religion  from  the  guidelines  would  not  leave  re- 
ligious harassment  victims  unprotected.  This  fact,  plus  the  special  status  of  religion 
under  the  First  Amendment,  should  make  Congress  and  the  EEOC  comfortable  with 
the  idea  of  dropping  religion  from  the  guidelines. 

If  it  is  necessary  to  draft  guidelines  on  religious  harassment,  these  should  be  dif- 
ferent guidelines  from  the  ones  that  govern  harassment  based  on  race,  age,  national 
origin,  etc.  Guidelines  that  were  generated  for  getting  at  those  other  categories  of 
harassment  are  not  the  appropriate  framework  for  dealing  with  religious  harass- 
ment. Any  guidelines  on  harassment  run  a  risk  of  trenching  on  constitutionally  pro- 
tected speech;  but  this  risk  is  increased  when  dealing  with  religious  speech,  because 
religious  speech  enjoys  the  protection  not  only  of  the  First  Amendment's  speech 
clause  but  also  of  its  free  exercise  clause.  Consequently,  any  guidelines  on  religious 
harassment  must  reflect  the  heightened  constitutional  status  of  religious  expression. 


Prepared  Statement  of  John  H.  Buchanan,  Jr.,  on  Behalf  of  People  for  the 

American  Way  Action  Fund 

My  name  is  John  H.  Buchanan,  Jr.,  and  I  submit  this  testimony  as  the  Senior 
Vice  President  of  People  for  the  American  Way  Action  Fund  ("People  For  Action 
Fund  ").  As  an  ordained  Baptist  minister,  a  former  member  of  United  States  delega- 
tions to  the  United  Nations  Human  Rights  Commission,  and  a  Republican  member 
of  the  United  States  Congress  from  the  state  of  Alabama  for  sixteen  years,  I  have 
been  deeply  and  personally  committed  to  the  causes  of  religious  freedom  and  civil 
rights.  I  know  the  harm  that  can  be  caused  to  individuals  and  society  by  religious 
discrimination  in  the  workplace. 

Founded  in  1980  by  a  group  of  religious,  civic,  and  educational  leaders  devoted 
to  our  nation's  heritage  of  tolerance,  pluralism,  and  liberty,  the  People  For  Action 
Fund  is  a  national,  non-partisan  constitutional  liberties  organization  with  over 
300,000  members  and  activists  across  the  country.  The  People  For  Action  Fund  is 
committed  to  strengthening  religious  liberty,  and  was  an  active  participant  in  suc- 
cessful efforts  to  pass  the  Reli^ous  Freedom  Restoration  Act  ("RFRA  ").  We  strongly 
believe  that  religious  discrimination  in  the  workplace,  including  religious  harass- 
ment, is  a  serious  problem  and  that  full  and  proper  enforcement  of  federal  civil 
rights  law  is  necessary  to  preserve  religious  liberty  and  to  promote  tolerance  of 
Americans'  diverse  faitns. 

Because  of  our  strong  beliefs  in  religious  freedom  and  civil  rights,  we  are  deeply 
troubled  by  misguided  attempts  to  remove  reUgion  altogether  from  Equal  Employ- 
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ment  Opportunity  Commission  ("EEOC  ")  guidelines  on  workplace  harassment. 
While  we  have  joined  with  a  diverse  group  of  religious  organizations  in  an  effort 
to  improve  the  guidelines  to  fully  protect  religious  and  other  speech  in  the  work- 
place, we  find  the  campaign  being  waged  to  delete  religion  completely  to  be  legally 
and  morally  bankrupt.  Waged  in  the  name  of  religion  and  on  behalf  of  reUgious 
Americans,  this  campaign  actually  would  harm,  not  protect,  religious  freedom. 

The  issue  of  whether  religion  should  be  included  in  workplace  harassment  guide- 
lines is  rather  straightforward,  and  should  gamer  bipartisan  and  universal  support. 
Unfortunately,  those  who  seek  political  or  organizational  gain  have  muddied  the  wa- 
ters. 

Federal  law  clearly  prohibits  religious  discrimination,  including  religious  harass- 
ment, with  equal  force  as  it  does  discrimination  based  on  other  protected  grounds 
such  as  race  and  gender.  Pervasive  intimidation,  ridicule,  and  insult  based  on  an 
individual's  religious  affiliation  or  beliefs  that  is  sufficiently  severe  or  pervasive  to 
alter  that  individual's  working  conditions  and  create  an  abusive  working  environ- 
ment violates  Title  VII  of  the  Civil  Rights  Act  of  1964.  See  Harris  v.  Forklift  Sys- 
tems. Inc.,  114  S.  Ct.  367,  370,  372-73  (1993). 

Thus,  for  example,  where  an  employee  was  "the  constant  target  of  highly  offensive 
religious  slurs  and  taunts"  from  his  supervisor  and  co-worker,  including  such  taunts 
as  "resident  Jew,"  "Jew  faggot,"  "rich  Jew,"  "Christ  killer,"  "nail  him  to  the  cross," 
and  "you  killed  Christ,  Wally,  so  you'll  have  to  hang  from  the  cross,"  the  court  found 
the  employer  liable  under  Title  VII  for  religious  harassment.  Weiss  v.  United  States, 
595  F.  Supp.  1050,  1053-1058  (E.D.  Va.  1984).  In  another  case,  where  the  court  ulti- 
mately found  that  the  employer  took  proper  remedial  action,  a  Catholic  employee 
was  the  victim  of  discriminatory  insiilts  and  ridicule  such  as  "pus-gutted  Catholic," 
"[a)nother  dumb  CathoUc,"  and  'Tou  people  like  fish,  don't  you?"  Vauahn  v.  Ag  proc- 
essing, 57  FEP  Cases  1227  (Iowa  1990).  In  yet  another  published  case,  a  member 
of  the  American  Muslim  Mission  was  subjected  to  daily  harassment  from  both  his 
co-workers  and  his  supervisor  for  his  religious  beliefs,  and  his  employer  was  found 
liable  after  failing  to  rectify  the  problem.  Rasheed  v.  Chrysler  Motors  Corporation, 
493  N.W.2d  104  (Mich.  1992). 

One  of  the  EEOC's  important  functions  is  to  provide  guidance  to  employers  con- 
cerning federal  civil  rights  laws  so  that  employers  are  apprised  of  their  legal  obliga- 
tions under  these  laws  and  employees  are  properly  informed  of  their  legal  rights. 
If  the  EEOC  were  to  exclude  religion  completely  from  its  workplace  harassment 
guidelines,  employers  could  well  come  to  the  erroneous  conclusion  that  religious  har- 
assment is  not  covered  by  federal  antidiscrimination  laws  or  is  not  as  serious  a  con- 
cern as  other  forms  of  harassment.  Such  an  erroneous  signal  would  disserve  employ- 
ers who  would  continue  to  be  subject  to  liability  for  religious  hsirassment  under  fed- 
eral law,  and  would  undermine  the  rights  of  employees  to  work  in  an  environment 
free  of  harassment  and  discriminatory  ridicule  oased  on  their  religious  affiliation 
and  beliefs.  For  this  reason,  those  who  argue  that  the  legal  prohibition  against  reli- 
gious harassment  provides  ample  protection  for  religious  freedom  are  simply  wrong. 
As  with  race,  sex,  and  other  forms  of  harassment,  public  education  is  necessary  to 
translate  bare  statutory  language  into  workplace  policies  and  to  permit  preventive 
measures  by  employers. 

Sadly,  religious  narassment  continues  to  be  a  major  problem  in  the  workplace. 
The  harmful  and  divisive  effects  of  such  religious  taunts  and  ridicule  on  workers 
and  workplaces  cannot  be  overstated.  Despite  the  demonstrated  evidence  of  religious 
hairassment  and  its  devastating  effects,  however,  some  have  argued  that  religious 
harassment  is  not  a  sufficiently  proven  problem  to  justify  its  inclusion  in  the 
EEOC's  guidelines.  This  outrageous  argument  is  a  slap  in  the  face  to  those  individ- 
uals who  have  endured  the  insults  and  ridicule  of  their  supervisors  and  co-workers 
for  their  religious  beliefs  and  have  had  the  courage  to  fight  these  cases  through  the 
legal  process. 

Those  who  advocate  the  complete  removal  of  religion  from  the  guidelines  also 
claim  that  if  religion  is  included,  employees  will  not  be  able  to  wear  a  cross  or  have 
a  bible  on  their  desks.  This  is  absolutely  false.  To  the  contrary.  Title  VII  requires 
employers  to  reasonably  accommodate  the  religious  practices  of  their  employees  in- 
cluding the  wearing  of  religious  symbols  and  the  observance  of  religious  holidays. 
If  an  employer  failed  to  reasonably  accommodate  such  religious  practices,  the  em- 

S)loyee  could  bring  a  civil  rights  action  against  the  employer  and  the  EEOC  would 
iilly  back  that  action. 

Finally,  it  also  has  been  argued  that  inclusion  of  religion  might  violate  the  Reli- 
gious Freedom  Restoration  Act  ("RFRA  ").  Having  been  deeply  involved  in  a  biparti- 
san coalition  to  pass  RFRA,  we  find  the  argument  that  religious  harassment  of  em- 
ployees may  be  protected  by  RFRA  to  be  baseless  and  deeply  offensive. 
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By  propagating  these  myths  to  their  members,  a  few  reUgious  right  groups  have 
managed  to  convince  a  large  number  of  religious  Americans  that  their  religious  free- 
dom will  be  protected  by  deleting  religion  altogether  from  the  guidelines.  Whatever 
their  motive,  this  is  wrong.  Unwittingly,  religious  persons  are  being  used  in  a  man- 
ner that  actually  undermines  the  protection  of  their  own  religious  liberty.  In  addi- 
tion, these  myths  obfuscate  legitimate  concerns  with  the  guidelines  and  consume 
tremendous  amounts  of  time  from  public  officials  who  are  forced  to  respond  to  the 
spurious  charges  rather  than  to  address  urgent  business. 

There  is  legitimate  concern  that  the  EEOC's  proposed  guidelines  do  not  ade- 
quately safeguard  religious  and  other  expression  in  the  workplace.  However,  delet- 
ing religion  from  the  guidelines  is  clearly  the  wrong  answer  to  this  problem.  The 
right  solution,  supported  by  many  religious  and  civil  liberties  organizations  who  rec- 
ognize the  importance  of  retaining  religion  in  the  guidelines,  is  for  the  EEOC  to  re- 
vise the  guidelines  to  state  employers'  obligation  to  reasonably  accommodate  em- 
ployees' religious  practices  and  to  clarify,  through  concrete  examples  and  expla- 
nations, the  line  between  illegal  harassment  and  protected  religious  and  other  ex- 
pression. Because  the  standards  for  determining  what  constitutes  illegal  workplace 
harassment  apply  to  all  forms  of  harassment,  including  religion,  we  believe  that 
these  additions  and  clarifications  should  be  made  within  this  one  set  of  guidelines. 
Clarification  is  necessary  to  protect  free  expression  rights  with  respect  to  all  forms 
of  harassment,  whether  based  on  religion,  race,  sex,  or  other  protected  categories; 
however,  deletion  of  any  such  category  would  clearly  be  a  serious  mistake. 

The  EEOC  has  received  extensive  public  comments  relating  to  necessary  revisions 
to  improve  its  October,  1993  guidelines  and  has  extended  the  deadline  for  such  com- 
ments until  June  13,  1994.  In  addition,  the  Commission  has  acted  forthrightly  and 
diligently  in  meeting  with  groups  of  diverse  opinion,  in  openly  receiving  comments, 
and  in  providing  information  and  answers  in  response  to  governmental  and  non-gov- 
ernmental inquiries.  As  the  EEOC  wrote  in  a  responsive  letter  to  Chairman  Heflin, 
the  Commission  understands  the  concern  that  employers  might  misconstrue  the 
guidelines  as  written  to  suppress  protected  religious  expression  and  intends  to  ad- 
dress these  concerns.  Having  had  extensive  discussions  with  Commission  staff  and 
based  on  the  input  they  have  received,  we  believe  that  the  EEOC  will  in  fact  make 
the  necessary  revisions  to  fully  safeguard  protected  religious  and  other  expression 
in  the  workplace.  Indeed,  in  a  fact  sheet  issued  after  the  proposed  guidelines  were 
released,  the  EEOC  has  already  begun  to  clarify  this  important  subject. 

In  sum,  religious  harassment  is  a  serious  problem  that  causes  real  harm  to  people 
of  faith  in  America.  From  a  legal,  moral,  and  poUcy  standpoint,  the  EEOC  should 
provide  guidance  to  employers  concerning  the  standards  for  determining  illegal 
workplace  harassment,  which  apply  equally  to  religion  as  to  race,  sex,  and  other 
protected  categories.  In  order  to  improve  the  guidelines  to  fully  safeguard  religious 
and  other  expression,  the  subcommittee  should  urge  the  EEOC  to  revise  its  guide- 
lines to  state  employers'  obligation  under  Title  Vllto  reasonably  accommodate  em- 
ployees' religious  practices  and  to  clarify  through  concrete  examples  and  expla- 
nations the  line  between  illegal  harassment  and  protected  expression. 

I  appreciate  the  opportunity  to  submit  this  testimony  on  behalf  of  the  People  for 
the  American  Way  Action  Fund. 


Prepared  Statement  of  David  A.  Norcross,  General  Counsel,  Republican 

National  Committee 

Chairman  Heflin,  Senator  Grassley  and  Members  of  the  Subcommittee:  My 
name  is  David  A.  Norcross.  I  am  a  partner  in  the  Washington,  D.C.  office  of  the 
Philadelphia,  Pennsylvania  law  firm  of  Montgomery,  McCracken,  Walker  &  Rhoads. 
Since  January  1993,  I  have  served  as  the  General  Counsel  of  the  Republican  Na- 
tional Committee  (the  "RNC  "). 

I  am  grateful  for  the  opportunity  to  appear  before  you  today  on  behalf  of  the  RNC 
to  testify  concerning  the  Proposed  Guidelines  on  Harassment  Based  on  Race,  Color, 
ReUgion,  Gender,  National  Origin,  Age,  or  Disability  issued  by  the  Equal  Employ- 
ment Opportunity  Commission  and  published  in  the  Federal  Register  (58  FR  51266, 
October  1,  1993).  ,,    ,    .     „ 

My  remarks  are  confined  to  the  constitutionality  of  the  inclusion  of  religion  as 
a  basis  for  conduct  in  the  workplace  which  may  constitute  illegal  harassment  as 
contemplated  in  the  Proposed  Rules.  I  will  not  discuss  the  other  bases  for  conduct 
delineated  in  the  Proposed  Rules  which  may  constitute  illegal  harassment.  I  will, 
however,  unequivocally  state  that  the  RNC  is  opposed  to  any  type  of  discrimination 
or  harassment  in  the  workplace. 
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The  First  Congress  approved  a  set  of  amendments  which  became  the  Bill  of 
Rights  when  ratified  by  the  States  in  1791.  The  First  Amendment  of  the  Constitu- 
tion of  the  United  States  provides: 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof:  or  abridging  the  freedom  of  speech,  or 
of  the  press:  or  the  right  of  the  people  to  peaceably  assemble,  and  to  peti- 
tion the  Government  for  a  redress  of  grievances. 

The  first  subject  of  the  First  Amendment  to  the  Constitution  of  the  United  States 
approved  by  the  First  Congress  is  religion.  I  submit  that  said  subject  was  placed 
first  for  a  reason,  i.e.,  it  is  the  most  important.  The  separation  of  church  and  state, 
as  contemplated  in  the  "establishment  clause",  and  the  free  exercise  of  religion  are 

Saranteed  by  the  Framers  of  the  Constitution  to  reflect  the  fact  that  America 
•gely  owes  its  settlement  and  birth  to  those  seeking  reUef  from  rehgious  persecu- 
tion. To  insure  that  such  persecution  did  not  occur  in  the  United  States  the  First 
Amendment  prohibits  the  Congress  from  making  any  law  which  infringes  upon  the 
religious  freedom  of  individuals. 

The  Proposed  Rules  issued  by  the  Equal  Employment  Opportunity  Commission 
(the  "Commission  ")  cover  harassment  that  is  based  upon  race,  color,  religion,  gen- 
der (excluding  harassment  that  is  sexual  in  nature,  which  is  covered  by  the  Com- 
mission's Gviidelines  on  Discrimination  Because  of  Sex),  national  origin,  age,  or  dis- 
abihty. 

According  to  the  Proposed  Rules,  harassment  on  such  bases  constitutes  discrimi- 
nation in  the  terms,  conditions  and  privileges  of  employment  and,  as  such,  violates 
Title  VII  of  the  Civil  Rights  Act  of  1964,  as  amended,  42  U.S.C.  §2000e  et  seq.;  the 
Age  Discrimination  in  Employment  Act,  as  amended,  29  U.S.C.  §621  et  seq.;  the 
Americans  with  Disabilities  Act,  42  U.S.C.  §  12101  et  seq.;  or  the  Rehabilitation  Act 
of  1973,  as  amended,  29  U.S.C.  §  701  e^  seq. 

Sec.  1609. 1  of  the  Proposed  Rules  defines  harassment  as  verbal  or  physical  con- 
duct that  denigrates  or  snows  hostiUty  or  aversion  toward  an  individual  because  of 
his/her  race,  color,  reUgion,  gender,  national  origin,  age,  or  disability,  or  that  of  his/ 
her  relatives,  friends,  or  associates.  The  Proposed  Rules  further  define  harassing 
conduct  to  include,  but  not  be  Umited  to,  written  or  graphic  material  that  denigrates 
or  shows  hostility  or  aversion  toward  an  individual  or  group  because  of  race,  color, 
reUgion,  gender,  national  origin,  age,  or  disabihty  and  that  is  placed  on  walls,  bul- 
letin boards,  or  elsewhere  on  the  employer's  premises,  or  circulated  in  the  work- 
place. 

The  standard  for  determining  whether  verbal  or  physical  conduct  relating  to  race, 
color,  religion,  gender,  national  origin,  age,  or  disability  is  sufficiently  severe  or  per- 
vasive to  create  a  hostile  or  abusive  work  environment  is  whether  a  reasonable  per- 
son in  the  same  or  similar  circumstances  would  find  the  conduct  intimidating,  hos- 
tile or  abusive.  The  "reasonable  person  standard,  as  set  forth  in  the  Proposed  Rules, 
includes  consideration  or  the  perspective  of  the  alleged  victim's  race,  color,  rehgion, 
gender,  national  origin,  age  or  disability.  The  Proposed  Rules  also  provide  that  it 
IS  not  necessary  for  the  Sieged  victim  to  make  an  additional  showing  of  psycho- 
logical harm. 

The  Proposed  Rules  state  that  an  employer  "has  an  affirmative  duty  to  maintain 
a  working  environment  free  of  harassment  on  any  of  these  bases".  Sec.  1609.1(d). 
This  provision  expands  the  Supreme  Court's  reasoning  in  Meritor  Savings  Bank 
FSB  V.  Vinson,  All  U.S.  57  (1986),  that  "Title  VII  affords  employees  the  right  to 
work  in  an  environment  free  from  (hscriminatory  intimidation,  ridicule,  and  insult," 
See,  All  U.S.  at  64,  by  imposing  an  affirmative  duty  upon  the  employer  to  maintain 
a  workplace  environment  free  from  conduct  defined  as  harassment  in  the  Proposed 
Rules. 

In  the  majority  of  workplaces  the  employer  does  not  independently  know  the  reh- 
gious beUefs  of  employees,  much  less  the  beliefs  of  the  other  individuals  con- 
templated by  the  Proposed  Rules,  i.e.,  their  relatives,  friends,  and  associates.  Given 
such  unknowns,  the  only  way  for  the  employer  to  avoid  Uability  for  "environmental 
harassment"  Ijased  on  reUgion  contained  in  the  Prcmosed  Rules,  is  to  maintain  a  "re- 
Ugion-free"  workplace.  Accordingly,  to  fulfill  the  "affirmative  duty"  deUneated  in  Sec. 
1609.1(d)  and  meet  the  other  standards  contained  in  the  Proposed  Rules,  the  em- 
ployer would  have  to  prohibit  the  discussion,  dissemination,  expression  or  display 
of  any  religious  beUef,  practice,  or  symbol. 

Regulations  which  require  such  actions  by  the  employer  to  sanitize  the  workplace 
of  rehgious  symbols  and  practices  would  regulate  religious  behavior  and  expression 
and  is,  therefore,  unconstitutional  as  it  violates  the  free  exercise  clause  of  the  First 
Amendment.  The  very  notion  of  "workplace  regulations"  dealing  in  any  manner  with 
religious  expression  is  abhorrent. 
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Mr.  Chairman,  I  am  proud  to  say  that  I  am  a  native  son  of  New  Jersey  which 
was  the  first  State  to  ratify  the  Bill  of  Rights  on  November  20,  1789.  If  I  may  sug- 
gest that  when  determining  the  legal  authority  for  the  subject  regulatory  scheme 
the  Chairman  look  to  legal  opinions  containing  the  First-Amendment  absolutist  doc- 
trine of  a  distinguished  jurist  and  native  son  of  his  own  state  of  Alabama,  Justice 
Hugo  Lafayette  Black.  Justice  Black  did  not  believe  that  the  First  Amendment 
guarantees  were  subject  to  any  balancing  of  individual  or  societal  rights,  but  in- 
sisted that  the  enumerated  First  Amendment  guarantees  are  absolute  in  and  of 
themselves  and  that  they  cannot  be  infringed  by  any  governmental  action  which 
would  inhibit  their  exercise. 

I  respectfully  request  that  the  Members  of  the  Committee  find  that  the  Proposed 
Rules  are  an  infringement  upon  religious  expression  and,  as  such,  violate  the  free 
exercise  clause  of  the  First  Amendment. 

Mr.  Chairman,  Senator  Grassley  and  Members  of  the  Committee,  I  thank  you  for 
your  time  and  attention. 

Respectfully  submitted, 

David  A.  Norcross, 
General  Counsel, 
Republican  National  Committee. 
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To  The   Chairman,    Honorable  Howell  T.    Heflin, 

and  Members  of  the  Subcommittee  on  Courts 
and  Administrative  Practice,   of  the 
SENATE  JUDICIARY   COMMITTEE 


Dear  Chairman  Heflin  and  Honorable  Members, 

Thank  you  for  this  opportunity  of  submitting  our  deep  concerns 
regarding  the  Equal  Employment  Opportunity  Commission's  (EEOC) 
Proposed  Guidelines  On  Harassment  Based  On  Race,  Color.  Religion, 
Gender,  National  Origin,  Age.  or  Disability.  As  believers  on  the  Lord 
Jesus  Christ,  we  seek  to  uphold  our  government  [Romans  13:  1-7),  in 
its  upright  efforts  to  defend  what  is  just  and  fair.  However,  the 
guidelines  appear  to  go  far  beyond  this,   necessitating  this  disquisition. 

I^ Basic  Concerns  of  Christian  Citizens. 

The  guidelines  are  intended  to  create  a  new  standard  affecting  a  broad 
range  of  everyday  activities  in  the  American  workplace.  Admittedly, 
they  are  stirred  by  "all  the  recent  attention  on  the  subject  of  sexual 
harassment,"  and  now  seek  to  extend  their  rules,  in  blanket  form,  to 
cover  all  other  "bases  covered  by  the  Federal  antidiscrimination 
statutes." 

However  well-intentioned,  we  feel  very  strongly  that  the  causes,  effects, 
and  impacts  associated  with  each  of  these  bases  are  far  from  uniform 
and  require  great  care  and  sensitivity  in  implementing  radical  interpreta- 
tions of  the  statutes. 

We  would  like  to  state  initially,  that  in  addressing  sexual  harassment, 
the  government  is  rightly  taking  issue  with  factors  of  selfish  human 
behaviors  which  are  fundamentally  immoral.  It  is  abundantly  clear  that 
persons  who  engage  in  such  practices  detract  from  the  dignity  and 
effectiveness  of  their  office,  as  well  as  the  well-being  and  performance 
of  those  with  whom  they  work.  Any  employer's  engagement  in  (or 
refusal  to  deal  with)  such  activities  requires  swift  government 
intervention  and  retribution. 
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On  the  other  hand,  some  bases,  including  many  aspects  of  religious 
beliefs,  are  fundamentally  positive,  and  therefore  require  careful, 
balanced  consideration.  In  fact,  because  this  has  been  clearly  recognized 
since  the  days  of  the  Founding  Fathers,  religious  beliefs  are  to  be 
protected  for  all.  -  employer  and  employee  alike  -  based  on 
Constitutional  and  statutory  provisions.  For  government  to  act  otherwise 
requires  a  clear  showing  of  a  compelling  interest  (pursued  by  the  least 
restrictive  means).  The  Senate  Judiciary  committee,  in  its  report  on  the 
Religious  Freedom  Restoration  Act  [Public  Law  #103-141  of  November  16, 
1993;  Senate  Report  #103-111  of  July  27,  1993),  restates  that  our  nation 
"was  founded  upon  the  conviction  that  the  right  to  observe  one's  faith, 
free  from  Government  interference,  is  among  the  most  treasured 
birthrights  of  every  American."   (emphasis  added) 

Detractors  claim  a  right  to  freedom  from  religion,  -  demanding  that  the 
religious  practices  of  all  must  be  kept  private:  no  actions  should  be 
allowed  that  might  touch  a  conscience.  There  is  no  constitutional 
support  for  this,  however,  -  freedom  of  speech  is  also  constitutionally 
protected  (and  persons  with  a  good  conscience  should  have  little  to 
fear! ) . 

II. Conscience  Versus  Harassment  In  The  Workplace. 

Day  to  day  circumstances  in  the  workplace  require  considerable  "give 
and  take"  for  a  Christian,  bounded  by  the  dictates  of  his  conscience 
before  God.  To  "observe  one's  faith"  is  not  a  preference  of  the 
believer,  but  his  obligation.  It  affects  his  or  her  words  and  actions  - 
ethics,  morals,  and  devotions.  For  the  employer,  it  includes  the  mission 
of  his  business,  involving  righteousness,  honesty,  fairness,  and 
commitment  -  to  employees,  customers,  and  vendors.  For  the  employee, 
it  includes  faithfulness,  dependability,  diligence,  truthfulness,  and 
submission  -  constrained  by  conscience:  "...against  such  things  there 
is  no  law."  [Galatians  5:  23).  A  simple  balance  is  maintained  where 
employers  do  not  use  authority  abusively;  and,  where  employees  do  not 
misappropriate  their  employers'  time  or  assets  for  personal  interests  - 
religious  or  otherwise. 
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Harassment  arises  where  this  balance  is  not  maintained.  It  should  be 
obvious  that  this  can  operate  either  •way:  .  wronging  employers  or 
employees. 

III.  Will  The  EKOC  Guidelines  Eliminate  Harassment? 

The  EEOC  states  that  "prevention  is  the  best  tool  for  the  elimination  of 
harassment."  To  most  employers,  this  is  only  common  sense: 
occurrences  of  harassment  are  destructive  to  morale,  efficiency,  and 
profitability  -  especially  in  small  businesses.  Therefore,  the  responsible 
employers  and  mature  co-workers  can  be  expected  to  act  promptly  and 
sensibly  when  isolated  cases  of  substantive  harassment  occur.  In  cases 
of  severe  harassment,  or  where  it  is  sponsored  or  supported  by 
management,  there  is  little  evidence  provided  that  existing  remedial 
provisions  have  proved  inadequate. 

We  feel,  that  in  its  zeal  to  provide  the  broadest  possible  coverage  of 
harassment,  the  EEOC  has  created  guidelines  that  will  have  the  practical 
effect  of  promoting,  rather  than  preventing  harassment  claims.  Even 
in  workplaces  where  substantive  harassment  has  never  been  known,  the 
EEOC  will  now  require  employers  to  protect  themselves  as  "an  affirmative 
duty"  [§1609. 1(d),  emphasis  added]  through,  among  other  things,  "an 
explicit  policy  against  harassment  that  is  clearly  and  regularly 
communicated  to  employees,"  and  to  "sensitize  all  ...  employees  on  issues 
of  harassment."  [  §1609. 2(d)  ] .  Will  such  a  'hammer  and  tongs'  approach 
to  a  delicate,   emotional  issue  succeed? 

To  address  other  specific  concerns,    we  add  the  following  comments: 

A.  The  Guidelines  Are  Overbroad. 

How  does  the  EEOC  propose  that  a  reasonable  employer  (or  employee) 
is  to  discover,  in  advance,  what  may  be  the  bounds  of  what  is 
"offensive"  or  "intimidating"  to  each  fellow-worker?  Actually,  the 
proposed    guidelines    only    begin    at   this   point:      the    workplace  is    also   to 
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be    sensitive    to   any    such    impacts    affecting    any    individual's    "relatives, 
friends.        or       associates'."  [§1609. 1(b)  ] .  And,        the       employer's 

responsibility  still  exists  where  the  complaining  individual  was  not  an 
"intended  target  of  the  conduct"  [11609.1(d)] ;  or,  where  the  employer 
was  unaware  of  the  offensive  events  (supposedly,  he  "should  have 
known"  [§1609. 2(a)  (2)  ] ;  and,  even  to  the  possible  liability  for  the  acts 
of  "non-employees"   [§1609. 2(c)  1 . 

It  is  difficult  to  conceive  of  a  context  in  which  such  requirements  would 
be  fair.      In  the  context  of  religious  freedom,   they  are  unconscionable. 

B.  Notice  Of  Conflict  -  Request  For  Relief. 

Nothing  appears  in  the  guidelines  to  require  any  action  by  an  aggrieved 
party  to  provide  notice  in  the  event  of  a  conflict  or  offense.  This 
precludes  the  opportunity  for  a  reasonable  employer  to  demonstrate  his 
willingness  to  mediate,  remedy,  or  accommodate  the  complainant;  or  at 
least,   to  provide  a  reasonable  basis  for  refusal. 

(/n  fact,  nowhere  do  the  guidelines  suggest  that  employers  have  any 
rights  or  protections   -  religious  or  otherwise  -  only  liabilities.) 

Without  a  requirement  for  notice  from  a  complainant,  at  the  time  of  the 
conflict's  occurrence,  employers,  co-workers,  and  the  EEOC  are  at  risk 
for  an  endless  stream  of  baseless  claims  arising  from  disgruntled  or 
terminated  employees.  Surely,  it  should  be  clear  that  the  broad  scope 
the  guidelines  provide  for  this,  allows  anyone  to  frame  isolated  events, 
taken  out  of  context,  into  a  case  of  harassment  of  one  sort  or  another. 
Such  exposure  would  be  grossly  unjust  to  employers  and  co-workers 
alike. 

C.  The  Standard  Of  Determination. 

The  standard  set  out  in  the  guidelines  for  determining  the  severity  of 
any  alleged  conduct  requires  the  Commission  to  assess  the  record  from 
the  standpoint  of  a  "reasonable  person."  This  includes  employing  the 
"perspective      of      person's      of      the      alleged      victim's       ...      reUgion." 
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[  tl609.1(c)  ] .  Can  this  be  achieved  without  excessive  entanglement 
(proscribed  by  the  Establishment  Clause  of  the  First  Amendment)  - 
government  over-involving  itself  in  the  doctrines  of  relgions?  We 
seriously  doubt  it. 

D.  Chilling  Effects  On  First  Amendment  Rights. 

As  applied  to  religion,  we  feel  there  is  little  question  as  to  the  chilling 
effect  the  guidelines  have  (and  especially,  the  demands  of  §1609. 2(d)) 
on  the  First  Amendment  Free  Exercise  rights  of  employers  and 
employees  alike,  coupled  with  the  statutory  provisions  of  the  Religious 
Freedom  Restoration  Act  [PL#103-141] .  In  addition,  §701(j)  of  Title  VII 
if  the  Civil  Rights  Act  of  1964  requires  employers  to  provide  "reasonable 
accommodations"  for  "...all  aspects  of  religious  observance  and  practice, 
as  well  as  belief...". 

Even  apart  from  the  consideration  of  religious  belief,  we  feel  that  the 
harsh  impositions  and  broad  implications  of  the  guidelines,  in  general, 
impinge  on  reasonable  free  speech  protections  afforded  all  citizens. 

IV.         An  Appeal  For  Congressional  Inquiry. 

The  EEOC  state  that  "there  is  a  need  for  new  guidelines." 
[Supplementary  Information].  It  further  adds  that  it  "has  determined 
that  it  would  be  useful  to  have  consistent  and  consolidated  guidelines 
that  set  for  the  standards...",  [id.].  We  appeal  to  Congress  to  make 
inquiry  as  to  the  factual  basis  for  these  statements: 

(1)  how  did  the  Commission  make  these  determinations; 

(2)  do  the  guidelines,    as  currently  proposed,   meet  the 
objectives  of  "usefulness";      or,    will  their  breadth 
and  vagueness  create  inherent  ambiguities  as  well 
as  stimuli  for  increased  conflict;      and, 

(3)  has  the   Commission  given  any  consideration  to  the 
fiscal  impacts  of  these  guidelines,    both  on  small 
businesses  and  on   the  Federal  Government,    created 
by  the  inevitably  increased  caseload? 
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The  EEOC  is  reported  to  have  handled  72,120  complaints  in  1992,  and 
87,518  in  1993,  -  a  21%  increase  before  implementing  any  new  guidelines. 
We  would  appeal  to  Congress  to  review  the  percentage  of  complaints  filed 
after  employee  departure  -  where  the  motive  can  frequently  be  the  effort 
to  misuse  the  medium  of  civil  rights  protections  as  a  means  of 
vindictively  attacking  and  harassing  prior  employers  and/or  co-workers. 
The  new  guidelines  appear  to  expand  such  avenues  immensely. 

Those  speaking  in  defense  of  the  guidelines  are  commonly  heard  to 
answer  concerns  raised  with  the  response:  "That's  not  what  is 
meant...".  We  feel,  then,  that  it  should  be  reasonable  for  citizens  to 
ask  that  the  guidelines  be  framed  to  say  what  they  mean,  -  so  that  all 
can  readily  identify  their  rights  and  responsibilities . 

As  written,  the  guidelines  carry  an  aroma  of  socialism,  giving 
unbalanced  protections  to  subsets  of  workers,  largely  to  the  damage  and 
loss  of  management  and/or  business  owners.  Government's  responsibility 
to  deal  with  abuses  is  clear,  and  this  needs  to  be  narrowly  tailored  to 
address  those  abuses,  fairly  and  directly,  as  they  actually  exist,  without 
destroying  the  teamwork  that  is  the  underpinning  of  business  efficiency. 

We  appeal,   once  again,    for  balance. 

The  undersigned  are  employers  and  employees  of  various  businesses 
throughout  the  United  States,  who  walk  together  in  Christian  fellowship, 
known  to  our   government  as  Plymouth  Brethren  IV. 


Terrence  B .   Markham  Jim  Southard 

Los  Angeles,    CA  Columbus,    OH 

John  Gracey  John  P.    Lyons 

Seattle,    WA  '                  Stamford,    CT 

James  Johnstone  James  Truan 

Chicago,    IL  Knoxville,    TN 
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REFERENCES 

from  Scripture: 

"Let  every  soul  be  subject  to  the  authorities  that  are  above  him.  For 
there  is  no  authority  except  from  God;  and  those  that  exist  are  set 
up  by  God.  So  that  he  that  sets  himself  in  opposition  to  the  authority 
resists  the  ordinance  of  God;  and  they  who  thus  resist  shall  bring 
sentence  of  guUt  on  themselves.  For  rulers  are  not  a  terror  to  a  good 
work,  but  to  an  evil  one.  Does  thou  desire  then  not  to  be  afraid  of  the 
authority?  practise  what  is  good,  and  thou  shalt  have  praise  from  it; 
for  it  is  God's  minister  to  thee  for  good.  But  if  thou  practisest  evil, 
fear;  for  it  bears  not  the  sword  in  vain;  for  it  is  God's  minister,  an 
avenger  for  wrath  to  him  that  does  evil.  Wherefore  it  is  necessary  to  be 
subject,  not  only  on  account  of  wrath,  but  also  on  account  of 
conscience.  For  on  this  account  ye  pay  tribute  also;  for  they  are 
God's  officers,  attending  continually  on  this  very  thing.  Render  to  all 
their  dues:  to  whom  tribute  is  due,  tribute;  to  whom  custom,  custom; 
to  whom  fear,   fear;     to  whom  honour,    honour."  [Romans  13:   1  -  7]. 

"But  the  fruit  of  the  Spirit  is  love,  joy,  peace,  long-suffering, 
kindness,  goodness,  fidelity,  meekness,  self-control:  against  such 
things  there  is  no  law."  [Galatians  5:   22  -  23]. 


from  EEOC  Proposed  Guidelines: 

"For  several  reasons,  the  Commission  has  determined  that  there  is  a 
need  for  new  guidelines  that  emphasize  that  harassment  based  upon  race, 
color,  religion,  gender,  age,  or  disability  is  egregious  and  prohibited  by 
Title  VII,  the  ADEA,  the  ADA,  and  the  RehabiUtation  Act.  First,  the 
Commission  has  determined  that  it  would  be  useful  to  have  consistent  and 
consolidated  guidelines  that  set  forth  the  standards  for  determining 
whether  conduct  in  the  workplace  constitutes  illegal  harassment  under 
the  various  antidiscrimination  statutes.  Second,  because  of  all  the 
recent  attention  on  the  subject  of  sexual  harassment,  the  Commission 
believes  it  important  to  reiterate  and  emphasize  that  harassment  on  any 
of  the  bases  covered  by  the  Federal  antidiscrimination  statutes  is 
unlawful."  [Supplementary  Information,   page  2,   H  2.] 

S  1609.1(b): 

(1)  Harassment  is  verbal  or  physical  conduct  that  denigrates  or  shows 
hostility  or  aversion  toward  an  individual  because  of  his/her  race,  color, 
religion,  gender,  national  origin,  age,  or  disability,  or  that  of  his/her 
relatives,  friends,  or  associates,  and  that:  (i)  Has  the  purpose  or 
effect      of     creating      an     intimidating,      hostile,      or     offensive     working 
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environment;  (ii)  Has  the  purpos«br  effect  of  unreasonably  interfering 
with  an  individual's  work  performance;  or  (iii)  Otherwise  adversely 
affects  an  individual's  employment  opportunities.  (2)  Harassing 

conduct  includes,  but  is  not  limited  to,  the  following:  (i)  Epithets, 
slurs,  negative  stereotyping,  or  threatening,  intimidating  or  hostile  acts 
that  relate  to  race,  colors,  religion,  gender,  national  origin,  age,  or 
disability  and  (ii)  Written  or  graphic  material  that  denigrates  or  show 
hostility  or  aversion  toward  an  individual  or  group  because  of  race, 
color,  religion,  gender,  national  origin,  age,  or  disability  and  that  is 
placed  on  walls,  bulletin  boards,  or  elsewhere  on  the  employer's 
premises,   or  circulated  in  the  workplace. 

9  1609.1(c): 

The  standard  for  determining  whether  verbal  or  physical  conduct 
relating  to  race,  color,  religion,  gender,  national  origin,  age,  or 
disability  is  sufficiently  severe  or  pervasive  to  create  a  hostile  or 
abusive  work  environment  is  whether  a  reasonable  person  in  the  same  or 
similar  circumstances  would  find  the  conduct  intimidating,  hostile  or 
abusive.  The  "reasonable  person"  standard  includes  consideration  of  the 
perspective  of  persons  of  the  alleged  victim's  race,  color,  religion, 
gender,  national  origin,  age,  or  disability.  It  is  not  necessary  to  make 
an  additional  showing  of  psychological  harm. 

5  1609.1(d): 

An  employer,  employment  agency,  joint  apprenticeship  committee,  or 
labor  organization  (hereinafter  collectively  referred  to  as  "employer")  has 
an  affirmative  duty  to  maintain  a  working  environment  free  of  harassment 
on  any  of  these  bases.  Harassing  conduct  may  be  challenged  even  if 
the  complaining  employee(s)  are  not  specifically  intended  targets  of  the 
conduct. 

5   1609.2(a)(2): 

(a)  An  employer  is  liable...  (2)  Regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  conduct,  where  the  harassing 
supervisory  employee  is  acting  in  an  "agency  capacity."  To  determine 
whether  the  harassing  individual  is  acting  in  an  "agency  capacity,"  the 
circumstances  of  the  particular  employment  relationship  and  the  job 
functions  performed  by  the  harassing  individual  shall  be  examined. 
"Apparent  authority"  to  act  on  the  employer's  behalf  shall  be  established 
where  the  employer  fails  to  institute  an  explicit  policy  against  harassment 
that  is  clearly  and  regularly  communicated  to  employees,  or  fails  to 
establish  a  reasonably  accessable  procedure  by  which  victims  of 
harassment  can  make  their  complaints  known  to  appropriate  officials  who 
are  in  a  position  to  act  on  complaints. 
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S   1609.2(b): 


With  respect  to  conduct  between  co-workers,  an  employer  is  responsible 
for  acts  of  harassment  in  the  workplace  that  relate  to  race,  color, 
religion,  gender,  national  origin,  age,  or  disability  where  the  employer 
or  its  agents  or  supervisory  employees  knew  or  should  have  known  of 
the  conduct,  and  the  employer  failed  to  take  immediate  and  appropriate 
corrective  action. 

S   1609.2(c): 

An  employer  may  sdso  be  responsible  for  the  acts  of  non-employees  in 
the  workplace  related  to  race,  color,  religion,  gender,  national  origin, 
age,  or  disability  where  the  employer  or  its  agents  or  supervisory 
employees  knew  or  should  have  known  of  the  conduct  and  failed  to  take 
immediate  and  appropriate  corrective  action,  as  feasible.  In  reviewing 
these  cases,  the  Commission  will  consider  the  extent  of  the  employer's 
control  over  non-employees  and  any  other  legal  responsibility  that  the 
employer  may  have  had  with  respect  to  the  conduct  of  such 
non-employees  on  a  case-by-case  basis. 

S  1609.2(d): 

Prevention  is  the  best  tool  for  the  elimination  of  harassment.  An 
employer  should  take  all  steps  necessary  to  prevent  harassment  from 
occurring,  including  having  an  explicit  policy  against  harassment  that  is 
clearly  and  regularly  communicated  to  employees,  explaining  the 
sanctions  for  harassment,  developing  methods  to  sensitize  all  supervisory 
and  non-supervisory  employees  on  issues  of  harassment,  and  informing 
employees  of  their  right  to  raise,  and  the  procedure  for  raising,  the 
issue  of  harassment  under  Title  VII,  the  ADEA,  the  ADA  and  the 
Rehabilitation  Act.  An  employer  should  provide  an  effective  complaint 
procedure  by  whch  employees  can  make  their  complaints  known  to 
appropriate  officials   who  are  in  a  position  to  act  on  them. 
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